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GLADWYN against Brown. une 2 


Se = eee . 


UPON the motion of Clayton, Serjt., i court permitted Where the 

h h f Wi le ength of time 

a fine to be amended by inserting the parish of Westleizh, UpON elapsed made 
an affidavit that several closes, of one,-three, and four acres, ‘t impossible 


: 
parcel of the estate, lay in that parish, and that it appeared by coctale mage 


the deed to lead the uses, which bore date in. 1779, that the ing _ parcels, 


whole ‘was intended to pass; although on account of the length aiterent ‘ie 


of time which had elapsed since the date of the deed, no one rish from the 
could swear, nor did the affidavits state, that these parcels rotor < ng 
; : 
were intended to pass. tended to pass 
—— by a fine, the 
court permit- 
ted the 's name “of timed parish to be inser ted in the had, “poe seeing that they were » comprehended 
in Va bn to lead the uses. diag 
| ol ate e 4 : E 


; 3 CASES IN TRINITY TERM 


*Lewis against CosGRAVE. 


THIS was an action brought upon a banker’s check for 15/. 3 


fatty, the given for the price of a horse bought by the defendant of one 


breach of the Dennis for 13 guineas, under a warranty of soundness, and 
_ Warranty 1s an the difference of 1/. 7s. had been given to Dennis in money: 


- answer to the z pes : 
plaintiff’s de- the horse was in fact the plaintiff’s horse, and Dennis was em- 


_ mand, if the ployed to sell him merely as agent for the plaintiff; the horse 


defendant has : : a 
Sepderel back Was discovered to be clearly unsound, and the defendant 


_the goods, al- having found out who was the real seller, tendered the horse 
cies ‘te with th f 1/ he plaintiff, who again sent it back 
plaintiff diq With the sum of 1/. 7s. to the plaintiff, who again sent it back to 
not accept the defendant; upon which the defendant again sent it and put 
; them, Zs | ° >> e = ° hi a 

: it into the plaintiff’s stable, in his absence, without his know- 
ledge. Heath, J., who tried the cause at the last Essex spring 
assises, was of opinion that as the plaintiff had refused to re- 
ceive back the horse, the contract for the sale was not rescind- 
ed, and that the defendant was therefore bound to pay the 
bill, and had his remedy by an action for the deceit; and the 
jury under this direction found a verdict for the plaintiff. 


Best, Serjt., in the last term, obtained a rule nisz to set aside ~ 
this verdict and have a new trial, upon the ground that al- 
though in an action for money had and received it would have 

_ been necessary to show that the contract was completely re- 
scinded, yet that this being an action upon a bill of exchange 
upon the failure of a consideration, which was a sound horse, 
the bill was gone. 3 | 


_ Shepherd Serjt., in showing cause, contended that the cir- 
"3 cumstance of the horse not proving sound was no answer *to 
_.. the plaintiff’s case. Ifa horse or any other goods are sold on | 
a warranty, according to the case of Weston v. Downes, Doug. © 
23. and other cases, the buyer cannot recover-back the money 
paid, unless the seller consents to receive back the thing sold. 
If the law were otherwise, the consequence would be, that the 
buyer would acquire a right to keep the horse without paying 
any thing for it. The contract consists of several ingredients, 
the sale, the delivery, and the warranty: if the horse be not 
delivered, the seller cannot recover the price, but if he has de- 
livered it, he has a right to claim payment for the horse, and if. 
the other be defrauded, he must bring his action.’ If the un- 
soundness of the horse be a sufficient ground to resist the pay- 
ment, it would also be a sufficient ground to recover back the 
price after it was paid, and then the purchaser would have both © 
the horse and the price. The buyer, therefore, cannot defend — 


~, 
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himself here, unless he can rescind the contract without the 


1809. 


assent of the seller; and in Weston v. Downes it was expressly ————= 


decided that he cannot do that. The seller must therefore 
recover: and he must recover the whole price, not the actual 


value of the horse; for where the price of goods has been — 


stipulated, the seller cannot recover a different price on a 
quantum valebant. To decide otherwise would introduce this 
anomaly, that where money has not been paid, the buyer is 
not bound to pay the price; but that where he has paid it, he 
cannot recoupe it back again. ss : 


_ Best, contra, admitted the authority of Weston v. Downes, 
-but contended that it was not applicable. There the money 
had been paid. Suppose that in the present case no note had 
been given: where a plaintiff brings his action for goods sold, 
upon proof that the goods are-not answerable in quality to the 
description by which they are sold, and that an offer has been 
made to return them, it is the dailypractice of the courts to 
nonsuit the plaintiff; *and it is equally usual to doso in actions 
brought upon.the bills and other securities given for goods de- 
livered under the/like circumstances. The plaintiff must not 


be permitted to say, that although the horse is worth nothing, 


yet as he has a security for the price, he can insist on the 
payment of it. Inthe case of $effries v. Austen, 2 Str. 674. 
it was held a good defence to an action on a promissory note, 
_ that it was given as a reward in case the payee should procure 
the defendant to be restored to an office, which he did not 
effect. It might have been urged in favour of the plaintiff, 
with equal reason in that case as in this, that He was entitled 
to recover or his-note, and that the defendant might bring his 
cross action for the non-perfortmance of the plaintiff’s engage- 
ment. But it is in all cases a sufficient defence to show that 
a bill was given without consideration: nor was it necessary 
for the defendant to show that the plaintiff took back the horse; 
it is enough that he offered to return it: the defendant has it 
» not, and has received no benefit from it; the plaintiff, therefore, 


cannot recover: and if he could, the only effect of his success 


would be to entitle the defendant to recover back the same 
_ sum, together with all the costs of this action. 
— Cur. adv. vult. 


Heatn, J. afterwards observed that, on reviewing the evi- 
dence, there was clear proof that the plaintiff knew of the 
unsoundness of the horse, to which he had not at first adverted; 
whereupon — ; es 


The Court held, that as it was clearly a fraud, and as a man 


cannot recover the price of goods sold under a fraud, the rule 


for a new trial must be made absolute. 


Lewis 
ve a3 = a ae 
Cosgrave. 


be ne 
7 
Swe - 
Pe 


® he 


CASES IN TRINITY TERM — 
“1809. 


Fuse 6. | . *8itatn ngea Hosters a another. 


aie + 


The. entry in THIS was an action brought against the avionics as abe 
e custo : 
housebooks of registered owners of the Prince of Wales, a Harwich packet, 
emir of to recover the valtie of some provisions furnished by the 
particular per- plaintiff for the use of that vessel. Upon the trial, at the 
son, is not e- Guzidhall sittings after last Easter term, before Mansfield, Ch. 
a ee J., in order to prove that the defendants were liable as the 
for a Manger OWNEFS of the vessel, the plaintiffs called the registrar of the 
aoc ah “at port of London, who produced an entry in his register book of 
er, unless the a certificate transmitted from the proper officer at the out-port 
eager te of Harwich, by which it appeared that the whole property in 
the. sotectry the vessel was transferred to the defendants on the 10th of 
of a person October, 1807; together with the letter signed by the comp- 
mamedinit troller and collector of the customs at Harwich, that accompa- 
nied the transmission of*the certificate. ‘This evidenos being 
rejected as inadmissible, the plaintiff produced the book kept 
by the officer at Harwich, in which the original entry of the 
transfer was inserted: the chief justice rejected this evidence. 
also; and the plaintiff having no other proof that es Gil 


ants were liable, was nonsuited. 


Best and Vaughan, Serjts., now moved to set aside the non- 
suit, and have anew trial. They contended that the book 
kept i in the port of London was evidence, and indeed the only 
proper evidence to prove the ownership. The stat. 26 Geo. 

IIT. c. 60. s. 16. directs, that upon every alteration in the pro-_ 
perty of a vessel, made in the same port to which she belongs, 
the persons authorized to make registry shall cause an entry 
of the endorsement made on the certificate of registry, to be 
also endorsed on the oath or affidavit on which the original 

* 6 certificate of *registry was obtained, and also shall make a 
memorandum of the same in the book of registers by that 
act directed to be kept, and forthwith give notice thereof to 
the commissioners of the customs. And wherever an act of 
parliament directs any transaction to be registered, the entry 
of that transaction made by the proper officer is evidence: and 
though this might not be conclusive evidence that the defend- 
ants were owners, it was at least primd facie evidenat and 
must be rebutted. 


- Mansriexp, Ch. J. Tosuppose the effect of the act to 
be such as contended, would be to impute madness to the 
legislature: it supposes that, without proof of any bill of 
sale to the defendants, or any act done by them, or any 
connection shown between them and the officer, a letter 
written oF a custom-house officer, and. an entry made 


him; nor was it ever yet supposed that a register was of itself 


not the least to do with the question. ‘The register of Har- 
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in London in consequence of that letter, will make the defend- _ 1809. af 2 , 


ants liable to all the world as owners of the vessel. The en- 


act of any one man could charge another unconnected with 


a * 


evidence. In all cases of enrolments, the deed itself,and not 
the enrolment, is evidence. The clause of the act cited has 


wich does not prove the transfer. The register is not kept 
for the.sake of the persons making, or the persons accepting, 


the transfer, but for the purposes of public policy. 3 


- Hearn, J. In order to make this evidence, it is necessary 
to connect the defendants with the entry; for any bystander 


may put down a name in the register. In the case “of mar- 2 : 
riage, the register of marriage alone, without more, does not — 
prove a man named in it to be the husband of a particular wo- 2 
man. ae Se : 
_*Lawrence, J. Unless you show all things to be done = 


_ by the authority of the person who is to be charged, the regis- 


\ Rag Sea Be ie 


ter cannot be made evidence, even primd facie. 


Rule refused. 


a . 


.. Sir Joun THomas Duckworth, Bart., against Tucker. June 6. 


_ THIS wasan action of indebitatus assumpsit for money 1, ,,. fleet of 


had and received, &c. to which the defendant having pleaded anally and a 


the general issuc, the cause came on to be tried before JMans- British feet 
é : ty ee serve together 
field, Ch. J. and a special jury, at the Guz/dhall sittings, under a Bri- 
after last Laster term; and a verdict was found for the plain- “4 command- 
erin chief who 
Pi 5 ae 2 ae ox ; bese detaches the 
squadron of the ally, the admiral of the auxiliary power is not entitied as a flag-oflicer to share 
“prizes made by British ships detached in another direction, to which he lent no actual oo-ope- 
ration in effecting the capture. . 
~ Because he is not in the pay of Britain, and the prize acts and proclamations give the prizes 
only to those who are in the king’s pay; 
And because he is not, within the meaning of the proclamation, a flag-officer assisting in the 
capture. : 
if an ally aetually co-operates in effecting a capture, he cannot recover any proportion of the 
prizes in the common law courts of this country, he must sue in the prize courts. 


_ If the prize court eondemns a captured vessel as prize to his majesty, the sentence, while un- 


psoas t eg ey 
Ri edie 3 : 
aE 
Nena 


~ appealed trom, is conclusive on the common law courts, and on all the world, that no ally or other 
“person is entitled to a share in it. : | 


prize,or by whomtaken, 


[ee 


"The common law courts cannot emtertain jurisdiction of the question, whether prize or no 


rv ani oe 


try is evidence of the registration, it is not evidence of the Duckworth — 
transaction of sale. Inever yet knew an instance where. the Tucker. 


ey 


__ CASES IN TRINITY ‘TERM 


tiff, subject to the opinion of the court upon the following 
case: — | oe Pe sat Be 
By the treaties between Great Britain and Portugal, sub- 
sisting and in force at and during the several periods herein- 
after mentioned, it was stipulated and agreed, that in the 
event of a British and Portuguese naval force acting together 
as auxiliaries, the officers of either contracting power coms 
manding the smaller number of ships should be subordinate 
to the one commanding the larger number, without considera- 
; tion of their respective ranks. On the 14th of May, 1798, 
* § the Marquis de Niza, a rear-admiral *in the service of the 
queen of Portugal, having under his command a squadron 
of four Portuguese ships of the line, and two frigates, joimed, 
with his squadron, the British fleet then cruising off Cadiz, 
consisting of a much greater number of ships, under the com- 
mand of Admiral Earl St. Vincent, and in obedience to the orders 
of the Portuguese government, put himself and his squadron un- 
der the command of the British admiral, who issued an order, 
requiring the marquis, pursuant to the pleasure of her most 
faithful majesty, to put himself under Earl St. Vincent’s come 
mand, and to obey all such signals and instructions as the mar- 
quis should from time to time receive from his lordship for 
the service of their majesties the king of Great Britain and queen 
of Portugal. At that time, and thenceforth, until and long after 
the time of the several captures hereinafter mentioned, Great 
Britain and Portugal were both at war with France; and Great 
Britain was at war with Spain also; but Portugal and Spain 
were at peace with each other. By agreement between the ° 
s Portuguese government and the government of Great Britain, 
to which both Earl St. Vincent and the Marquis de Niza were 
privy, the Portuguese ships were not to act against Sain, or 
to be emploved in any manner likely to give offence. to that 
power; with the exception, that if the French and Spanish 
squadrons in the Mediterranean should be found united, or 
having formed a junction, should attempt to pass the Straits. 
of Gibraltar, in such case those considerations of prudence and 
_ moderation which governed the conduct of the court of Portus 
gal towards the Spaniards, should no longer restrain Earl S¢. 
Vincent from employing the Portuguese ships, in aid of the Bri- 
tish fleet under his command, against the combined French and 
Spanish fleet. And the reason assigned by the Portuguese 
government for this exception was, that Portugal would in - 
* 9 such case *be exposed to danger, and that it would be reason- 
able to regard the Spanish ships as forming a part of theF'rench 
fleet, against which the court of Portugal was embarrassed by 
no restrictions. Admiral Earl St. Vincent, at the time he was 
so joined by the Portuguese squadron, and until and on the 2d 
day of Fuly, 1798, and for a long time after, was commander 
in chief of all the British naval forces within the Mediterra- 


7, 
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nean, and between that sea and Cape Finisterre in the Atlantic 
ocean. And rear-admiral, Sir H. Nelson, on the 2d day of 
Fuly, 1798, and from that time until the Earl St. Vincent quit- 
ted that station, commanded a detached Srztzsh fleet in the 
Mediterranean, under the orders of the earl as commander 
in chief on that station. On the 2d day of Fuly, Earl St. 


Vincent detached the Marquis de Niza with the Portuguese 


squadron, and the British ship the Lyon of 64 guns, com- 
manded by Captain Dixon, with orders to proceed into the 
Mediterranean, and join, and put himself under the command 
of Sir H. Nelson, to whom Earl St. Vincent had previously, 
on the 10th day of Fune, 1798, addressed and despatched an 
order, requiring him to take under his command the squadron 
under the orders of the marquis, taking care not to employ 
him or them in any service likely to give umbrage to the court 
of Spain: In pursuance of these orders, the Marquis de 
Niza with thé Portuguese squadron and the said British ship 
under his command, afterwards joined rear-admiral Sir 2. 
Nelson, and put himself and was taken under immediate come 
mand, and continued to serve under his command in the 
Mediterranean until the month of JMarch, 1800, prior to 
which period, (to wit,) on the 20th day of August, 1799, Earl 
St. Vincent quitted that station, and Sir A. Nelson, then Lord 
Nelson, succeeded to the chief command of the united. British 
and Portuguese naval forces within the Mediterranean. During 
the whole term of the service of the Marquis de Niza and his 
ships, they were employed *by Lord Nelson in the blockade of 
Malta, at Naples and Sicily, and upon such other services within 
the Mediterranean, sometimes with, and sometimes without, 
British ships in company, as he deemed most expedient for 
the joint interest of Great Britain and Portugal, no alteration 
having been made in the said original orders, or in the said 
agreement between the two governments under which the 
junction with Earl St. Vincent and with Lord Nelson respect- 
ively took place. During the time the Marquis de Niza and 
the Portuguese squadron so served, essential assistance was 
rendered by them to the operations of the British fleet; and, 
but for their co-operation, part of the British squadron sta- 
tioned off Cadiz must have been detached by the commander 
in chief upon the service undertaken by the Portuguese squa- 
dron, On the 19th of Yune, 1799, Captain Markham, of the 
British ship Centaur, belonging to the Mediterranean fleet, 
and within that sea, being in company with some other British 
ships of war, captured five ships of war belonging to the 
French government; and on the 17th of Octeber, in the same 
year, Captain Digby, of the British frigate Alcmene, also. be- 
longing to the said fleet, in company with some other British 
ships, captured in the Mediterranean two ships of war belong- 
ing to the king of Spain; which French and Spanish ships 
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4809. _ have all been since finally condemned in the British vice-ad~ 
 ———— miralty court at Gzbraltar, as good and lawful prize to our sove- 

oa oe reign lord the king, setzed by his majyesty’s ships the Centaur 
"Fucker. and the Alemene. The Marquis de Niza, though serving on 
the same station with the captains of the capturing ships, was 

not personally present at either of these captures: nor were 

the Portuguese ships, or any of them, assisting im either of 

the captures. By a decree of the 17th of September, 1796, 
promulgated by the Portuguese government, and enforced 

down to, and at the times of the said several captures, his 
* 11 Britannic majesty’s ships were prohibited from bringing *Spa- 
nish prizes into the ports of Portugal, except in cases of ur- 

gent necessity; and even in such cases were forbidden to sell 

such prizes, or unlade their cargoes, or to remain a longer time 

in such ports than might be necessary to avoid apprehended 

danger, or to obtain such innocent succours as might be ne- 

cessary for them. By his majesty’s proclamations for the 

distribution of prizes taken from France and Spain respect- 

ively, pursuant to the statutes 33 Geo. III. c. 66. and 37 Geo. 

III. c. 109. issued prior to and in force at the times of the 

; said captures, itis ordered and directed as follows: ‘ Our 

will and pleasure is, that the net produce of all prizes taken 

as aforesaid, the right whereof is inherent in us and our Crown, 
be given to the takers,” (except as in the said proclamations 

is excepted.) ‘* And we do hereby further order and direct, 

that the net produce of all prizes which are or shall be taken 
as aforesaid by any of our ships or vessels of -war, shall be for 

the entire benefit and encouragement of our flag officers, cap= 

tains, commanders, and other commissioned officers in our pay, 

and of the seamen, marines and soldiers, on board our said 

ships and vessels at the time of the capture; and that such 

prizes may be lawfully sold and disposed of by them and 

their agents, after the same shail have been ta us finally ad- 

judged a lawful prize, and not otherwise. -The distribution 
shall be made as follows:—-Lhe whole of the net produce 

being first divided into eight equal parts, the captain or cap- 

tains of any such ships or vessels of war, who shall be actually 

on board at the taking of any prize, shall have three eighths 

of the net produce thereof; but in case any such prize shall 

be taken by any of our ships or vessels of war under the com- 
mand of a flag or flags, the flag-officer or officers being ac-— 
tually on board, or directing and assisting in the capture, shall 
have one of the said three eighths, the said eighth part to be 
| paid to such flag-officer or officers, in such proportions, and 
*% 12 _ subject to *such regulations: as are hereinafter mentioned.” 
~~ And it is thereinafter, among other things, ordered and direct- 
ed, “ concerning the one eighth part thereinbefore mentioned 
_ to.be granted to the flag-officer or flag-officers, who shall be 
‘actually on board at the taking of any prize, or shall be di- 
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recting or assisting therein: first, that a flag-officer, comman- 


zes taken by ships and vessels under his command: secondly, 
that when more flag-officers than one serve together, the eighth 
part of the prizes taken by any ships or vessels of the fleet or 
squadron, shall be divided into the following proportions: viz. 
if there be but two flag-officers, the. chief shall have-two 
third parts of the said eighth part, and the other shall have 
the remaining third part; but if the number of flag-officers be 
more than two, the chief shall have only one half, and the 
other half shall be equally divided among the other flag-offi- 
cers.” It was agreed that the whole of the above, or any 
other prize proclamations of his majesty, might be referred 
- to in the argument of this case. ‘The &ritish flag-officers en- 
‘titled under the said proclamations to participate in the benefit 
of the said French prizes, were, the Earl St. Vincent, as 

commander i in chief, and ten subordinate flag-officers, of whom 
the plaintiff in this action was one; and the British flag-officers 
entitled by the said proclamations to participate in the benefit 
of the said Spanish prizes, were Lord Nelson, as commander 
in chief, and the plaintiff in this action.» The defendant, as 
prize agent. for the captains, received the proceeds of the sale 
of the said french and Spanish prizes respectively, and. the 
plaintiff had received from him his full share thereof, suppo- 
sing that the Marquis de Niza was entitled to participate there- 
- jn-as a flag-officer; but if not, there remained to be paid by 
the defendant to the plaintiff, in respect of his share of the 
*net produce of the /rench prizes, the sum of 71. 168. 5. (84d. 
and in respect of his share of the net produce of the. Spanish 
prizes, the sum of 1,646/. 148. 8 1-2d. The question for the 
opinion of the court was, whether the Marquis de Niza was 


\ 


and. Spanish prizes respectively, or either of them, as a flag- 

officer. If he was entitled to no such. participation, then a 

verdict was to be entered for the plaintiff, for the sum of 
_ 1,6544. 11s, 2 1-2, If the marquis was entitled to such par- 
4 ticipation in the French prizes alone, then a verdict was to be 
Se entered for the plaintiff for the sum of 1,646/ 14s, 8 1-2d.5 
ifin the Spanish prizes alone, then the verdict to be entered 
for the sum of 7/. 16s. 5 3-4¢.; but if the marquis were en- 
titled to such participation both in the French and Spanish pri- 
zes, then a verdict was to be entered. for the defendant. . It 


— spies it the court shalt so direct. 
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_ der in chief, when there is but one flag-officer upon service, 
shall have to his own use the said one eighth part of the pri- 
| 


entitled to participate in the net produce of the said French. 


was also agreed, that the present case might be turned into a 
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1809. "Fhe case, as it was at first settled, stated nothing of the sen- 
| tence in the admiralty court at Gibraltar; ‘but upon an intima- 
Duckworth tion from the court, that this was of the greatest importance 
“Pucker, to the merits of the case, that fact was. afterwards: peroee “8 

consent before the second argument. 
Fhe case was twice solemnly argued: the frie time in 
Easter term, 1809, by Vaughan, Serjt., for the’ plaintiff, < 
Onslow, Serjt., for the defendant; and the second time in the 
present term, by Shepherd, Serjt., for the plaintiff, and. Best, 

Serjt., for the defendant. 

* 14 — - *Arguments for the plaintiff. The abidetion to the plaintifies 
| recovery is, that the Marquis de Niza, as a foreign flag officer, 
commanding auxiliary ships, claims to participate in prizes 
taken by British ships from a common. enemy, he not having 
been present at nor assisting in the capture. This claim must 


rest either on the law of nations, or on the municipal law of 


this country, and his majesty’s proclamations: in case he 
should be entitled to any thing on either of those grounds, a 
distinction remains to be taken between the prizes taken from 
the French, and those taken from the Spaniards, the latter 
nation being not a common enemy, but the enemy of Great 
Britain only,*and not at war with the auxiliary power. If 
the Marquis de Niza had any claim founded onthe law of 
nations, the whole Portuguese squadron would be entitled to 
participate equally with him, in such proportions as the muni- 
cipal or military law of their own country should assign to 
them; but this is not pretended: the marquis here as 
his claim asa flag officer: the proportion assigned to a flag 
officer is the creature of our own municipal law, and is not 
founded on the law of nations; and the conflicting rights of 


flag officers depend upon the same. ground: if therefore he 


claims as a flag officer, his claim must be determined upon 
an examination of the several prize acts and proclamations, 


which will be hereafter:considered. If his claim is. by the law : 


of nations, it does not lie within the jurisdiction of this court, 
for no power will endure that the municipal courts of another 
nation shalllegislate for them and for the whole world; if the 
claim depends on the law of nations, and accrues jure dade: it 
must be determined by the only courts of competent jurisdic 
tion, the prize courts, to which, by the tacit or express consent 
of nations, jurisdiction is given to determine their relative rights. 
This court cannot entertain the questions, “whether the ships: 


the admiralty courts exercise an exclusive jurisdiction, and the 
courts of common law are concluded by their sentence. ‘This: 
- proposition is established at large in the several case of 
Home v. Lord Camden, 1 H. Bl. 476. The same cases in 


etror, 4 T. R. 382. Brymer v. Atkins, 1 H. Bl 164. Linda 


v. dtodney, Doug. 613. And Le Gaus v. Eden, = ‘54. 
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were prize, or to whom they Were prize: upon these points: 
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tes last was an action we trespass for seizing a ship, and the 


1809. 


court held, that inasmuch as it was seized as prize, and the —————- 
question of: prize or ne prize was conusable sclely in the ad- ee 


miralty court, whether the ship had been properly taken or 
not, it did not lie within their province to determine. ‘The 
sentence of the prize court makes no mention of the assist- 
ance of the auxiliary force, which is conclusive that the Portu- 
guese ships had no share in effecting the capture; for if they 
had assisted, the sentence would: have condemned the prizes 
to the conjoined powers. If the Portuguese force had assist- 
ed in the capture, the captors should have libelled in the admi- 
ralty court, where they would have recovered such proportions 
as they were entitled to by the. law of nations. In the case 


of Home v. Lord Camden, the admiralty court in the first in 


stance condemned the ship taken as lawful prize generally, re- 
serving the question who were the captors, and afterwards 


gtonnsaixe for the interest of the army; and the court of ap- 


eal reversed the sentence, and pronounced the ship and 
cargo to have been taken by the conjoint operation of the fleet 
and army, and condemned the ship and cargo as lawful prize 
to the king. Ifa prize istaken by a conjoint force, the prize 


courts of either of the allied powers have jurisdiction to con- 


demn the vessel as prize to both, because each state would 
consider itself as the principal in the alliance. = Ifa Portuguese 
and an English ship had jointly captured a vessel, the admi- 
ralty courts would have condemned her, *not as a prize to 
the king of England, but as prize to the king of England, 
taken by his majesty’s ship, mentioned by name, and to the 
queen of Portugal, ruled by her majesty’s ship, mentioned: by 
name. Such an instance happened in a joint capture by the 
Dutch and English fleets, which is alluded to by Lord Jans- 
feeld, Ch, J. in the Omoa case, Le Cras v. Hughes, Park, 358. 


In another case of the Starline, W. C. Pinnegar, master, a 


vessel taken by the ship of an ally serving with a British squa- 
dron, the sentence of the court of admiralty, pronounced on 
the 29th of Fune, 1798, declared ** that the cargo belonged to 
the enemies of the crown of Great Britain, and as such, or 
otherwise, the same was condemned as good and lawful prize, 
(not saying to whom,) taken bya Russian ship of war called 
the Ratizan, being one of a squadron then acting under the 


command. of rear admiral Macbride,” an officer come - 


ing an English squadron. In this instance it is observa- 
ble that the cargo was not condemned as a prize to the king; 
evidently, because upon such’ a sentence the prize acts would 

1, and vest the whole property of the prize m British 
subjects, to the exclusion of the Russian captors. Inthe princi- 
pal case the proper authority has determined that the captured 


| eae. were taken by the vessels of his majesty, and they are 


ed as lawful prize to his majesty alone. It was com- 
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petént to the Marquis de Niza to question: this posi i 
st, a prize 


Daskworth - court; he might have made himself party to the original suit, 
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| apposed to assist by their | 


or he might have appealed against the decree, under the pro- 
visions of stat. 33 Geo. III. c. 66. s. 28, 29, 30.; but as long 
as it stands, it is binding on the common law courts, and 
‘on.all the world. But if the court could examine this case on 
the ground of the Jaw of nations, which it cannot, yet it would 
be found that the Marquis de Niza would have no title to a 
share in the *proceeds of this captures It may be admitted 
that the forces of two allies effecting a naval capture in con- 
junction, are entitled to share the prizes; for that is common 
justice and the law of nations; in;what proportions they would 
share, it is unnecessary to discuss, probably in the proportion of 
their respective forces employed in the capture. But this pro- 
position must be confined to the case where an ally affords 
actual and effective codperation in the conquest: and that co- 
operation did not subsist here. No other rule than this'can be 
adopted; for if it be urged that the marquis was virtually as- 
sisting to the capture, because he was acting on the same 
station, why is the reward for that service to be raised by re- 
ducing the share of the plaintiff alone? Why are not the 
portions of every captain and every sailor to be- reduced in 
equal proportion? and in that case the plaintiff will still be en- 


titled to recover to a certain amount in the present action. 
The limits of our stations are only the arbitrary. see 


our government: the giving a share to flag-o 


“e€ ) ‘our own municipal law; itis a result arising 
from our construction of the words of his majesty’s proclama- 


tion; and the criterion which our admiralty courts have adopt- : 


ed, to determine whether a ship lends assistance to a capture 


or not, is to inquire whether she was within sight, or-withtin the | 


hearing of the guns. [ Mansfield, Ch. J. suggested, that that was 
merely a rule of evidence, adopted to expedite the decision of 
causes between British subjects.} If the claim be not confined 


» to allies actually codperating, the right of participation must be 


extended to all allies, in whatever quarter of the globe their 


arms may be employed: for when it is said that the assist- 


ance of the Marquis de Niza in Malia and Sicily enabled the 
British commander in chief to concentrate his own forces for 
other services, it might with equal truth be said that *the fleet 
of an ally, serving in the Baltic or in the East Indies, would 
produce the same effect: it certainly would enable the lords of 


the admiralty to make a distribution of the British naval forces — 
_ different from that which they could make but for such a co- 


operation; no doubt every ally in arms virtually codperates 


~ swith the allied state; yet it would be absurd to contend, that 
an palaces fleet in the East Indies should es in pate made 


ane 


s, is merely the « consequence se 
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in the Mediterranean. And no other line can be drawn, 


than either actual and. effective codperation, or this most 


extended and universal claim, which will equally entitle 
all allies so” long as the alliance continues. If the claim 
of the Marquis de Niza is founded upon: the prize acts 


and. proclamations, it. is necessary to see what they are. 


-The right to prize at common law was vested in the king 
jure corone; the captors had no right whatever in it; the 
king might grant it to whomsoever he pleased: if he had 
granted the whole to. the plaintiff, except for the prize acts, 
no one could. shave contested the grant. Several acts have 
been passed at various times, respecting the prizes taken from 
different nations with whom we have been at war: they are all 
‘similar. The objects of them throughout are purely and 
solely British, and do not even glance at the mterest of allies. 
‘The earliest are those of 6 Ann. c. 13. and 10 Aan, & 17. s. 


po & 1} the first, “ for the encouragement of the sea’ service,” 


, * that officers. and seamen of queen’s ships, privateers, 
‘Ke. shall have the sole property in all prize ships;” the latter 
provides for the application of the proceeds, of prizes ‘ to and 
among the flag-oflicers, captains, and other officers and com- 


_ panies of her majesty’s said ships, their executors administra- 
tors, entitled thereto as aforesaid, if the same shall be decreed 


to.them by the high court of admairaly. ” and. the surplus of 

the moneys, after paying the rewards therein mentioned, is 
iated “to the use of the royal hospital at Greenwich.” 

: ve 33.Geo. ILL. c..66. which is the subsisting act re- 

garding French priz es, and. the. 37 Gea. Tit, c, 109. which is 

banish prizes, a re entitled, ‘ “acts 

for the encouragement of seamen, , and for ce better and more 

effectually manning fis majesty’s navy;” and both enact, “© for 

the encouragement of the oflicers and seamen of his majesty’s 

ships of war, and the owners, officers, and seamen of all other 


British ships and vessels having commissions and letters. of 


-marque, and for inducing all British seamen who may be in 
any foreign service, to return into this kingdom and become 
serviceable to his majesty; and for the more effectual securing 


-and extending the trade ot his majesty’s subjects, that the flag- 


officers, commanders, and other officers, seamen,, marines, 
and— soldiers, onboard every ship and vessel of war zn his 


. majesty’ 's pay, shall have the sole interest and property of and 


anjall and every ship, vessel, goods, and merchandises, to be 


. captured. during the continuance of hostilities, after the same 


respectively siiall have been finally adjudged lawful prize to his 
majesty, in any of his majesty’s courts of admiralty in Great 


Britain, America, or elsewhere, which shall be duly authorized 
_ to take cognisance of such captures, to be divided in such pro- 
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_ portions, and after such manner, as his majesty by: proclamation 


. shall think fit to order and direct:” and it is worthy of remark, 
that the case of a ae not made by the British navy alone, 


ad 


iso, did not escape. the notice. col ae eee re}. 
—_——— section, in all conjunct expeditions of the. 
Duckworth ¢ against any fortress on land, directed by instructions 
ign = abn ne BE 
his. ade the Bags and ones ee and c oe ders, 


terest aan property as_his majesty under his sign oat in 
¥* 20 shall think fit to order_and direct, *in all enemies’ property 


taken in such fortress, ¢ or in the adjacent harbour, after final 


adjudication thereof as lawful prize.” . These acts operate as 
a parliamentary grant of the property of all prizes to the per- 
sons therein described, and vest in them, instantly upon the 
sentence of condemnation pronounced, the property of all prizes 


executed - -by proclamation, of appointing. the shares in which 
this vested interest shall be distributed. But the objects of 


the bounty are distinctly defined: they are. British subjects. 


only, the officers of his majesty’s ships of war, in his majess. 
ty’s pay. ‘The plaintiff satisfies this description; the Marquis 
de Niza does not. And since these vessels have been pro= 
nounced lawful prize to. his majesty, the king could. not, even. 


by express words, if he had issueda proclamation after the 
capture of these prizes, have executed the power in favour of 
a new class of objects not designated by the original grant: if 


in derogation. of this statute, he had by his proclamation ex- 


pressly declared that the. Marquis de Niza, by name, was entie 


tled to a share in the proceeds, it would have been of 


because, the. marquis _ was, not, at the time when the prizes 


ere taken, an offic x in his. majesty’s pay. A fortiori, inase 
Bee as before the capture of these vessels the proclamation 
had issued, which defined the very shares and proportions of 
the flag-officers, captains, seamen, marines, and soldiers serving 
in. the fleet, and had absolutely and irrevocably vested. them, 
it is. impossible that any other person should acquire any in- 
terest in them. It is true that this marked distinction sub- 
sists. Detwecn: the share of a captain and that of a flag-officer; 
the captain must be actually on board, to entitle him to a 


share; a flag-officer may either be on board, or directing. 


and assisting in the capture. But the flag-officer must be 
| such a one as the act describes; he must be in his. majes- 
¥ 21 ty’s pay, and the proclamation *cannot give it to any others, 


And since the captures were not effected by vessels’ ae 
the command of the Marquis de Niza, nor was he aiding — 


or assisting: by his. counsels, there is no pretence to com- 
plain of any hardship in the case. As to the claim made 
of a share in. the Spanish prizes, nothing can be more prepos- 


terous, inasmuch as Portugal was not then at war with Span, 
and express orders were given to the British admiral, to. 
eng a easiete force on such: services ay. as. could. 


og leat 


taken, subject to the power reserved to his majesty, and.to be 
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give no umbrage to the Spanish nation, with the “exception 
of the sole case of the French and Spanish fleets eff fecting 


* famations: and ‘the reason given for that exception is, that Duckwort 


would then be necessitated to act for self- 
nd would be placed in a new relation with the 
court. If the English commander in chief had 


Spe 


come to action with the Spaniards alone; he was bound to 
- detach his Portuguese allies; and he was n 


ot even permitted. to 
carry a Spanish prize into one of their ports; yet they contenc 
eet teem are ones a share i in Spanish prizes. : 


ight b y the PWiariuis ide Niza, nor does the deleace: rest 
ste merely ; but the plaintiff is bound to establish his 


title to recover, and if it can be shown that the ‘defendant is 


liable to pay over these sums to any other person whatever, 
the action fails. He is entitled to retain these sums either in 


order to satisfy the rights of the Marquis de Niza, who has a 


le claim ; 1. By the law of nations; 2. Asa British ad- 
miral; or, 3. In order to satisfy the rights of the crown of 
Portugal, or to discharge the share to which the king may be 
entitled, ether as a droit of admiralty, or im trust for the 
Marquis de Niza, or in trust for the queen of Portugal. 1. 
The plamtiffs have made a fatal concession in admitting that 
im certain cases of capture by a conjoint force, the allies would 
be *entitled to a share of the prize on-other grounds than 
the mee ae the | See acts _and- proclamations." Unless, indéed, 
his had b itted, it must have been contended that if 
how or ir. En. ee had Lee: 


ra - 


But the sentence of our admiralty courts cannot vest that in 
the king which is the property of another sovereign’ state, 
and: the order for service issued to the Marquis de Niza de- 
cares: the destination of the fleet to be for the services of their 
majesties the king of England and queen of Portugal, not for 
the king of England alone, nor can the prizes taken by a joint 


force be his only. In the case of the Cape of Good Hope, 
Rob. 281, the criterion of title to prize is laid down to be, 


whether the ships were to act in a military character er not. 


At will not be questioned but that the Portuguese squadron 


was destined to act ina military character. But the prize 
acts in fact do not touch the question, for they provide only 
for the cases in which the prizes are captured solely by a Bri- 
tish force, and which on that account are wholly vested in the 
crown ; they. do. not even purport to regulate the case of cap- 
ture by the conjoint force of England and am ally. It is not 
true thae this court cannot take cognisance of those rights. 
which are founded on the law of nations; for the law of fla- 
tions is part of the law of the land. And by the law of na- 


tions an ally who codperates in a capture is entitled to a share | 
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age orth Vattel, Saba or Puff endorf, have tt 
ed on it. Grotius de jure pacis et belli, adc Sea b in-— 
stances of an equitable division, lib. 3. Cc. 6. Se 14. Post pra 

ad Plateas, sever é edictum, ne quis de prada privatim quie 


tolleret: deinde prada pro populorum meritis distributa. “And — 


s. 24. De soctis exemplum est in federe Romano, quo Etats: 
prada *partem aquam admittuntur in iis bellis que populi Ro-- 
mant auspiciis’ gerebant. Sic in bello, quod Atel gerebant. 
adjutoribus Romanis, tolis quidem urbes et agri, Romanis au- 


tem captivi et res mobiles cedebant. Post victoriam de rege 
Ptolemao, partem prade Atheniensibus dedit Demetrius. Upon 
inquiry made of a civilian(a) of the most extensive learning, 
and whose opinion is entitled to the greatest authority, he-states 


the general rule of law to be, that allies are equally entitled to 
a share as our own troops, and that the’ admiralty courts re-. 
cognise in them the same title which they would have if they 
were the subjects of our king. Itis indeed admitted by the 
plaintiff, that prizes taken by a conjoint force become. the pro- 


" perty of the sovereigng engaged in the war. The whole of 
these prizes, therefore, did not become the property of the~ 


king of England, nor could be vested in him by. the sentence. 
of his‘own courts of admiralty, and, consequently, could not 


pass by the prize acts, or any other parliamentary. grant to Bri- 


_ tish subjects only;-or if-it-did vest in him, yet as to the share 


* 24, 


of his allies, he holds it only as “as a-trustee for. them. tis.n not. 


laid down in any books in what. psppostions he share 
divided; but itis not- necessary to look to book 
law of nations is reason and common sense; it is that which 


ig just and proper to be done. What is just and fair here? 


The English sent sixteen, and the Portuguese four ships}. the 
latter, therefore, are entitled to a fifth part of these. prizes, 
and the defendant holds one fifth part of the proceeds as a 
trustee for the Marquis de Niza, or the queen of: ‘Portugal, 
To which of them it belongs, and how it shall be distributed 
by the municipal or military law of Portugal, it is altogether 
‘Mnnecessary to inquire. ‘The jury were prepared to find dis- 
tinctly that these ships had been taken by the codperation of 
the Portuguese, if the judge had not thought that it was a 
question of law. And if allies can be entitled *in any event. 
to a share, in none can there be a claim more strongly founded 
in justice than the present. The captures were made in ‘the 
Mediterranean: the service of the marquis was. performed in 
the same seas: if he had not kept at bay that portion of the 
enemy’s fleet which he blockaded, Lord St. Vincent could not 
have detached the capturing ships, nor could single cruisers 
have nope the seas. wsiceee the force, which, but for the Portu- 
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_ @uese squadron, would have been let loose. If it is necessary 
to give a title, that the claimants should come into actual en- 


gagement, even in general, very few ships, comparatively, 
contribute to the captures that are made. It is found, upon 


‘ the express testimony of the commander in chief, that but 
_ for the codperation of the marquis a part of the British fleet 


must have been detached for the service which the Portuguese 
squadron performed: if it had been detached, probably the 
English admiral could never have met and beaten the combi- 
ned fleets off Cape St. Vincent; and this argument is very 
strong in favour of the claim made on the Spanish as well as 
on the French prizes. And although the instructions given 
to the English admiral were, that the Portuguese ships should 
not act against Spazn, or be employed in any manner likely to 
give offence to that power, that is a very different thing from 
not employing the Portuguese force at allto the detriment of 
Spain. By preventing a French force from coming to the re- 
lief of Spain, the marquis facilitated the capture of the Spa- 
nish property, and was, therefore, entitled to a share of that 
which was taken; but whether that be so or not, he is at all 
events entitled to a share of that which was taken from the 
French. It is clear that the Marquis de Niza must take a 
share if he is a British flag-oficer.. ‘The meeting between 


the two squadrons was not accidental, but a preconcerted plan 


of war, and, therefore, differs from the case of the conjoint 
captures by the Dutch and English, which occurred in 1745, 
and *on which occasion the law officers of the crown recom- 
mended a treaty to be entered into between the two countries 
to ascertain their respective claims: but here was an existing 
treaty by which it was stipulated, that the officers of either 
power, commanding the smaller number. of ships, should be 
subordinate to the one commanding the larger number, with- 
out consideration of their respective ranks. ‘This treaty, 
therefore, settled the mutual relations of the officers, and vir- 
tually made the Marquis de Niza a flag-officer of Lord St. 
Vincent’s fleet. ‘The captures were made by vessels under 


the command of Lord St. Vincent. He had flag-officers acting’ 


under him, and amongst others the Marquis de Niza, who, al- 
though not personally present, was, therefore, assisting in the 
capture, in the sense in which our courts have always recog- 
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nised that word. Since, then, he serves as a British officer, | 


the order which puts him in that situation entitles him, with- 
out express words, to all the rights conferred by the perform- 
ance of the duties of that service, except the right of receiving 


_ pay from Great Britain. He is to be sent wherever his services 


are required, he is to be wholly obedient; and it would be hard 
and unjust that he should have no reward. Ifthe English admi- 
ralhad commanded the smaller number of ships, it would not 
be heard of in our courts that he should be excluded from all 
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share in the prizes. The case of the Russian ship Ratizan 
sufficiently demonstrates this. In that case Admiral M€ac- 


even if it were for a moment admitted that no persons can 
claim under the prize acts but such as are in the pay as well 
as the employment of England, and that the king coul not 


vest a share in the Marquis de Niza by his proclamation v un-— 


less he were an object of the national bounty under those acts, 
yet if he derives a claim under any other title, the present ac- 
tion must fail. But it is clear that the prize *acts do not 
comprehend all cases even of captures effected by a British 
force. ‘They only distribute the property which the king 
would otherwise acquire jure corone, they confer no right to 
that which accrues as a droit of admiralty; and it has been 
decided that if a prize be made by two captors, one of whom 


has no title under the prize acts, the other does not, there- 


‘ 


fore, acquire the whole, but the share accrues to the king as a 
droit of the admiralty. 2 Robins. 284.n. The Twee Gesus- 
ier, a Dutch ship, was chased by two armed cutters, the Pro- 


vidence and Spitfire, each manned with 16 men; (the Provi- 


dence being commissioned, and the Spitfire not commissioned, 
against the Dutch;) the Providence first reached the prize, the 
Spitfire shortly came up, and immediately afterwards the prize 
was seized by the Providence and the Spitfire; the master of 
the Spitfire was put on board and conveyed her to Dartmouth. 
The court of admiralty having pronounced the Providence to 
be the captor, but that the Spitfire was aiding and abetting, 
and having decreed the Spitfire to take the half she would have 
been entitled to in case she had been commissioned against the 
Dutch, an appeal was made on the part of the Providence: the 
king’s proctor intervened, and prayed. that the share of the 
Spitfire might be condemned asa droit of admiralty: the 
lords of appeal pronounced for the interest of the king in his 
office of admiralty, and condemned the prize as taken by the 
private ship of war the Providence, and the non-commissioned 
ship the Spitfire; and directed the same to be shared in pro- 


‘portion accordingly. 2 Robins. 285. n. The Le Franc, a 


French East-India ship, was taken by the Glatton, which had 
no letter of marque, and six other British East Indiamen com- 
missioned as private ships of war, in which capture the G/at- 
ton very essentially codperated : the proctor of the admiralty 
appeared for the king in his office of admiralty, praying that 


such proportion of the prize as would have been condemned 


*to the Glation, if she had been a commissioned ship, might 
be pronounced liable to confiscation to the king in his office of 
admiralty, as a droit and perquisite of admiralty. The court 
condemned the prize as taken by the six private ships of war 
and the Glatton, but condemned the Glatton’s share as a droit 
and perguisite- of admiralty. The case must be the same 
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‘lieth the prize be taken by the codperation of a non-com- _ 1809. 
missioned English ship, or by that of a foreigner: and whether RE 
uckwor 


the Marquis de Niza be entitled’or not, a deduction from the 


_ plaintiff’s share must be made in respect of the force of the Tucker. 


non-commissioned vessels brought into the combat by the —_ 
quis: de Niza. 


Arguments for the plaintiff in cites The claim which has 
been insisted on as accruing to the marquis in the character 
of a British admiral cannot be supported, not because he was a 


| Portuguese, for that would be no obstacle, but because he was 


not in the pay of Great Britain, which circumstance alone is 

conclusive that he can take no benefit under the prize acts. In _ Dutch and 
the year 1745, the Dutch and English fleets having made some ok wee 
conjoint captures, which were reduced into the possession of case of, in 
England, the privy council referred it to the law officers of the '74- 

crown to say, whether, under the prize acts and proclamations, — 

a share of the proceeds could be distributed to the Dutch fleet, 

which the privy council themselves inclined to think was the 

proper course; but the law officers were of opinion, that as the 

act of parliament referred only to ships of war in his -majesty’s 

pay, and privateers, that mode of division under the proclama- 

tion was not advisable, and that the proceeds should be de- 

liveréd over to the Dutch to be divided by the states general; 


but that if the Dutch ships had had English letters of marque, 
‘the division might have been made under the proclamation. 


And although the. opinion of the law officers is no authority, it 


_ shows what the practice has heretofore been. * The concession ® Oe 


that in certain events these Portuguese vessels might have 
shared in the prizes, is in no measure prejudicial to the plain- 
tiff. But to entitle them, there must be an actual codpe- 
ration: Did that exist here? Inthe case of the Cape of Good 
Hope, 2 Robins. 282. it was held, that to entitle vessels toa 


share in the prize, there must not only be an actual intimida- 


tion produced on the minds of the enemy, but that the claim 

ants must have had at the time the consciousness of that effect, 
and the intention of producing it; and that a fleet of Indiamen, 
whose appearance essentially contributed to the reduction of 
the enemy, being uncongcious of the assistance they gave, were 
entitled to no share of the spoils: there was no intention or 
consciousness in the Marquis de Niza of any cedperation at 
the time of either of these captures, which were made in a part 
of the Mediterranean very distant from him. If this can be 
considered as actual and positive assistance, the stipulation 
that the Portuguese admiral should be so employed as not to 


give offence to Spain was nugatory; for according to the con- 


struction contended for, he as much annoyed that nation by 


every sail that he set, as he could do by actually pointing his — 


guns at their fortresses. The rule has been ct be« 
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Be eg 


. _ tween British claimants, (and although the question has rarely 
— or ever occurred between claimants of different: 


ons, the 
Ons, 
same rule must prevail between them,) that if a vessel is within 


hearing of the guns when another takes a prize, she shall be 


considered as aiding and abetting ; but the Marquis de Niza 
does not establish even that degree of codperation ; ‘hi 
merits are that the capture was made within the limits. oF the 


same sea; and the Spanish capture was not in fact made in| 


the Mediterranean, though it was within the limits of the 
Mediterranean station, which is now extended as far as Cape 
Finisterre. Inthe case of the Forsigheid, 3 Robins. 317., 
ypon the question whether a *squadron, which had been sent 
out from the main fleet with orders to keep within signals, 
were sole or joint captors, Sir William Scott thus expresses 


himself: “ The whole case is reduced to this point, whether 


these: ships are to be considered as detached or not? detached, 


I mean, in the same manner as detachments are’ usually made, 


for some distinct and separate purpose, which, though possibly 
connected with the main service, carries them out of the 
scene of common operation for the time? or whether they 
were sent only on the look-out, to preserve their connection 
with the service of the fleet; and maintain their dependence on 
it? “To determine this question, I must look to the orders 
that were given: they direct them ‘ to watch well the motions 
of the enemy, to cruise between certain points, joining the fleet 
occasionally for communication.’ If they stopped here, 1 
should be inclined to hold that it was a separate service, ‘with 


orders to join again: but they go on—directing them ‘to avoid | 


being at such a distance, as not to observe the signals that were 
made? It is impossible, under these terms, to say that it was 
a detached service.” It is here admitted, that if they had 


been sent on a detached service they would have been the sole 


captors. But whatever may be the merits of the claimant, it 
is in vain for him to insist on them here. He can recover no- 
thing through the medium of the present proceedings: he must 


ther Lord St. Vincent, if he had commanded an inferior force, 


and the prizes taken had been reduced into the possession of 


the Portuguese admiral, nor Admiral Macbride, claiming against 
the crew of the Ratizan, could have maintained an action in 
the common law courts of this country, for any share of their 


respective prizes. - It is said that although this money might 
not belong to the Marquis de Niza, it does not necessarily be- 
Jong to the plaintiff, because *it might be a droit of admiralty. 

Lhe ——— orsasge the two eps. of prize was laid down 
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ian order of council(a) made in consequence of a dispute be- 
tween the kingand the Duke of Yord, afterwards King * Fames 
the second, then lord high admiral .of England, which took 

ce in the year 1665; wherein it is declared, that. all ships 


' which shall be driven and forced into. port by the king’s men of 


i 


war, and also such ships as shall be seized in any port, creek, 
or road, of this kingdom, before any declaration of war or re- 
prisals by his majesty, do belong to his majesty; but that all 


enemy’s ships and goods casually met with at sea, and seized 


by any vessel. not commissionated, do belong to the lord high 


admiral. Itis impossible that these ships, or any part or share 


in them, can be droits of admiralty, for two reasons: First, the 
Glatton and the Spit/ire, when they earned droits of admiralty, 
were actually assisting in the captures: the Portuguese force 
was not. Secondly, these captures were made by ships com- 
missioned by his majesty, and by them exclusively. By what 
hips the prizes were taken, is always marked on the sentence 
of the court of admiralty.- ‘The language of the sentences varies 
with: the occasion. Where a prize 1s decreed to the owners 
of privateers on letters of marque, it is condemned as “ lawful 
prize,” following the phrase of the prize acts: where a prize 
is taken by a commissioned officer, it is condemned as. lawful 


prize to his majesty: where bya non-commissioned vessel, it 
4 is pronounced to be confiscated to his majesty in his office. of 


e council held at Worces- norance, not knowing of the war, do 
6th March, 1665, 1666. belong to the lord high admiral; but 
§ most excellent ma- suchas shall voluntarily come in, ei- 


jesty, his royal highweas the Duke of ther men of war or merchantmen, 


York, his highness Prince Rupert, wpon revolt from the enemy, and such 
Lord Fitzharding, Lord Arlington, as shall be driven in and forced into 
Lord Berkeley, Lord Ashley, Lord port by the king’s men of war, and 


Chancellor, Duke of Albemarle, Earl also such ships as shall be seized in 


of Lauderdale, Mr. Secretary Morice, any of the ports, creeks, or roads of 
Sir William Coventry. this kingdom or of /reland, before any 
Whereas although the long inter- — declar ation of war or reprisals by his 
mission of any war at sea by his majes- majesty, do belong unto his majesty. 
ty’s” authority, several doubts have 2dly. That all enemy’s ships, and 
arisen concerning the rights of the lord goods casually met at sea, and seized 
high admiral in time of hostility, the . by any vessel not commissionated, do 
determination whereof appearing very belong to the lord high admiral. 
necessary for the direction as well of 3dly. That salvage belongs to the 
his majesty’s officers as of those ofthe lord high admiral for all ships res- 
Jord high admiral; ;—upon full hearing cued. — 
and debate of the particulars hereafter 4thly. That all ships forsaken by the 


mentioned, the ing’s counsel, learned compan y to. them, are the lord high 


‘the common law, and likewise the admiral’s, unless a ship. commissiona- 
judge of ‘the high court of admiral- ted have given the oceasion to such de- 
ty, and. those of his majesty, &e. his _ reliction, and the ship so left be seized 


royal highness the lord high admiral’s by such pursuing, or by some other 


counsel, in the said high court of ad- ship commissionated, then in the 
miraity being | ‘present, his majesty same company, and in _pursuit of the 
present in council was pleased tode- enemy. And the like is to be under- 


elare, 1st. That all ships and goods stood of any goods thrown out of any 


belonging to enemies coming into any ship pursued. 
rt, creek, or road of his majesty’s Extracted from the registry of his 
ingdom of England, ov of Ireland, majesty’s high court of admiralty in 
by stress of weather, or other acci- England. 
dent, or by mistake of port, or by ig- ' 
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admiralty, asa droit and perquisite of admiralty. If any part 


_————— of these prizes had been a droit of admiralty, that would have 
Duckworth stood in the situation of a separate prize taken by the non-com- 


missioned ship, and it would have been distinctly marked on 
the face of the sentence, as in the cases cited; but the sentence 
in this case condemns the captures as good and lawful prize to his 
majesty, taken by his majesty’s ships the Centaur and the Ale= 
mene; and that being so, the sentence is conclusive on that point, . 
thatit is no droit of admiralty. It has been decided in numerous 
insurance cases, both in the house of lords and in Westminster hall, 
that the courts are bound by the sentence of a *foreign. court of 
admiralty, even though it may have proceeded on the most erros 
neous grounds ;(a) and surely not less credit is due to a decree 
of our own prize court. Ifthe Marquis de Niza had intended 
to insist that this was a droit of admiralty, he should have ap- 
plied to the court of prize: to condemn it as such; and if that 
had been so decreed, he probably would have had no difficulty 
in obtaining a grant of it from the crown. It:cammot be:contend= 
ed that the Marquis de Niza is entitled, without impugning 
the subsisting sentence of the prize court, against which this 
action is in effect an appeal ; but it is an appeal brought where 
there is no appellate jurisdiction to review the decisions of 
that authority, which hath competent, nay exclusive, “— 


sance of the siescime 


Mans¥ieLp, Ch. J. This is a very extraordinary case, 
of such a nature as has never before occurred, and is not very 
likely to occur again; and as there is no hope that any further 
argument can throw more light on the subject, we may as well 
dispose of it now. The plaintiff brings his action against a na- 
vy agent for his supposed share of a prize which the agent has 
in his possession. In this court nothing can be looked to in 
order to decide on this claim,-except the prize acts, and his 
majesty’s proclamation. The foundation of the plaintiff’s ‘i 
claim is the prize acts. Looking at the words of those acts, 

they seem to admit scarcely any doubt of their meaning as 
applied to the present question. ‘There are two acts of par-. 
liament, of the 33d and 37th years of his majesty; and they 
enact, that the flag-officers, commanders, and other officers, 
seamen, marines, and soldiers, on board every ship and vessel - 
of war in his majesty’s pay, shall have the sole interest and 
property in all ships thereafter to be taken during the conti- 


nuance of hostilities, after the same shall have been adjudged 


lawful prize to his *majesty, in any of his majesty’s courts of 
admiralty, to be divided in such proportions as his majesty by 
his proclamation hath directed or shall direct. “Under these 
acts, then, the property in a all prizes is absolutely vested 1 in ‘thie 


(a) See Belton v. Gladstone, i 20th June, 1809. 
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shall be for the entire benefit and encouragement af our flag- 
officers, captains, commanders, and other commissioned offi- 
cersin our pay, and of the seamen, marines, and soldiers serv- 
ing.on board our said ships and vessels at the time of the cap- 
ture, after the same shall have been finally adjudged lawful 
His. majesty then regulates the distribution as follows. 
Totiee captains of such ships and vessels three eighths; but incase 
the prize shall be taken by any of our ships under the command 
ofa flag, the flag-officer shall have one eighth; if only one flag- 
officer, he shall have the whole; if two, the chief. shall have 
two thirds, and the other the plies = Eas if more than two, the 
chief shall have one half, and the others shall equally share the 
residue. The whole of these acts and-proclamations, then, 
relates to captures solely made by British ships, and British 
officers, and has no relation to captures made by foreign 
ships, and foreign officers not in the pay of his majesty; nor is it 
possible to imagine that the legislature would have been so_ 
absurd as to make regulations for the division of prizes taken” 
by a joint force, which must depend upon the law of nations, 
or if there is no, law of nations which decides this question, 
then upon positive treaties. Perhaps our allies might not 
think fit to submit to our legislative acts... The plaintiff’s 

claim, as a flag-officer, is clear, unless the Marquis de * Niza 
can interpose- Upon what title is he to do that? Clearly not 
onthe prize acts and proclamations. But it is said he rests 
his claim on the law of nations. That law has never yet been 
stated; but if one might guess at it, it must be im the ratio 
of the ‘strength of the respective captors; to know which, the 
number of guns, weight of metal, number of men, and strength 
of each fleet must be stated, of. all which particulars this case 
says nothing. It is impossible, then, to settle here the share 
of the Marquis de Niza. ‘There is no criterion by which to 
ascertain what share he isto have, even if we were to hold 
_ that he had been actually assisting in the capture. But it is 
said his share must be reserved in the hands of the defendant. 
Could he claim that share in this court as a plaintiff? No: he 
must claim it in the court of admiralty; because there the 
claim is in rem, and the proceedings are of that nature that the 
conflicting claims of all the officers, the whole fleet, and every 
one interested, may be brought into discussion against him. 
This court can hold no such cognisance; yet we are called on 
to decide, ex parte, a question in which all the admirals, cap- 
tains, and sailors of the fleet are interested. It is necessary, 
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dierefinsy that ti Marquis de Niza imust'resort to that juris. 
iction where such claims may be discussed, — Iti 1s urged that. 
he assisted in the capture: if he did assist, he 10uld: 
ferred his claim in the court of admiralty; but heh 
such claim: the facts of the case, however, show that he. 
did assist at all. But it is said, that under the ‘pro lamatic 
he is entitled as admiral. That is not so: the proclarnatign; 
it is true, does not require a flag-officer to be actually assisting 
in the capture ; but in order to prevent disputes on the question 
whether a flag-officer were actually assisting or not, the rule 
has prevailed, that to entitle a flag-officer to a share, it is suffi- 


cient that he be in the fleet. But if the Marquis de Niza 


alone had taken a ship, this prize *act and proclamation would 
not have interfered to give our flag-officers any claim other 
than they would have had by the law of nations. In this 
court, therefore, we. can find no rule upon which we can re- 
gulate the share of the Marquis de Niza, or give judgment 
for the defendant. If the marquis has a right to any share 
at all, he must go into the court of admiralty: he could not 


-maintdin an action for the sum now contended to be due: to 


him. 


Heatu, J. Iam of the same opinion; and my lord has 
very fully stated the principles on which this case rests. ‘This 
is an action for money had and received to the plaintiff’s use. 
The question is, how it came into the hands of the defen | 
Under the prize acts and proclamations; and upon loo ing at 
them, it does not appear that either the defendant or the 
Marquis de Niza is entitled to any share of the money: if the 
Marquis de Niza had had any claim, he should have appealed 
from the sentence of the court of admiralty at Gibraltar to a 
higher court. In the case of Lord Nelson v. Lucker, 4 East, 
238. which was cited in favour of the defendant, the question 
was between the conflicting rights of flagsofficers, and the claim 
was made under the prize acts and proclamations. It there- 
fore appears to me, that the defendant has no right to retain 
this money, and that the pres must be for the plaintiff. 


Lawrence, J. I amofthesame opinion. If the sentence 
of the court of admiralty is not that from which the right 
of the parties flows, we have nothing to do with the 
question. Lord Mansfield has said, “ the only question was, 


_who were the captors: that was not a fact to be alleged in 


pleading, and to be proved accordingly, but was to be seen upon - 


the face of the sentence of the court of admiralty. 2 "Fhat being | 


so, we can look only *at the sentence of the court of | prize, * 
to see whether we have any thing to do with the question. Tf 
that sentence and the prize acts have vested the property in. 
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heheh tains to such éabeatid sts eal all 
at the taking of any prize, and the share 
‘sich flap-officer or flag-officers who shall be: 
oard at the taking of eny prize, or shall be 
‘or assisting therein; pat it does not appear that ‘ener 
tain Markham or Captain Digby was under the command _ | 
eMianquis de Niza, or at all directed or a . 


padeif re ——— then the! marquis ‘is oe : 
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iF mine, J- I am of the same opinion entirely. We have no 
on te inquire into the rights of the parties, otherwise | 
e derive th ‘knowledge of them Pictish sentence © ee 
ir tof “prize, the prize acts, and the proclamations. — | 
ntence pr sino , those acts and proclamations de- 
\ ll be distribu - and that is Wholly” 


ra ecnjomieat it e deneneien nls -ocl ; 
Fierce fe good political reasons to divitte a shart ; - 
those officers s who only virtually codperate; it may be *done 
prevent discontents, or to prevent officers from 
‘ling at ca aptation to y desert their stations; but itis no tule 0 
on to persons who, like the claimant in the pre 
aaa tet come within the beneficial operation of the pri 
act. There ‘was no actual codperation here, in the takin; 
these particular prizes; and if there had been any, y the” “court 
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A sale of L HIS was an action af assumpsit he fies pee of *fror 
growing tor- the plaintiff’s land certain lots, to wit, 27 different ‘lot 


nips, no time 


being stipula- ‘Urnips, alleged to have been bought by ‘the defendant of the 
ted for their plamtiff, and for not bringing back and laying upon the land-2 


ae ea certain quantity of manure: the declaration also contained a 


their maturity Count for turnips bargained and sold, and the common money 
vitively feast, COuMts- ‘The defendant pleaded the general issue. Upon the 


sitively found, nee Sees 
is asale of an trial at the Westmoreland spring assises, 1808, a verdict was. 


interest 0 taken for the plaintiff for the amount of the damages stai 
Jand, within 


29 Car. H. e. the declaration, subject to a reference as to the amount of the 


DA 


3. 2 and plaintiff’s demand, for which sum only a verdict was to be en+ 
mus Ie in 


eebing. tered, and also as to the fact whether one Moss, who attended 


Anauctioneer at an auction on behalf of the defendant, and there 
iS an agent 


lawfully “?.u* the turnips for him, had been duly authorized by the defendant 
thorized by to act as his agent on that occasion. Upon both these points 
the “buyer: to the arbitrator afterwards duly made his award, thereby fixing 
signa contract ; 

for him. the amount of the plaintiff’s damages at 46/. 63., and pene = J 


Whether itbe that Joss, a servant in husbandry, retained and emp 
for a purchase 


of an interest the defendant, was duly authorized by the defendant to Sie 


——. or of ag his agent at the sale. The verdict was also. ieabdastibebes 
His authorieg the opinion of the court of. common pleas — the following 


is given by the Cases — ; rae: We RES RS 
ae bidding: Phe plaintiff sein up to sale by public auction, ‘on the 25th 


if an interest OF) September, 1806, a crop of turnips, then growing upon his 

ne a of land, in separate lots, and under certain conditions of: sale. — 
20. an agree. Khe defendant, by his agent Anthony Moss, his'efarming 
ment for it re- servant, attended at the sale, and being the *highest bidder 


quires an a- 


ereement for 27 different lots, containing in the whole: 108 stitches(a) or 
ges furrows, was declared to be the purchaser: thereof; 


Pi name of each purchaser, and, amongst others, of the defendant, 
¢ 
by auction the W@S Written in the third eatianeih of the sale bill by the auc 


same person tioneer, opposite to each: particular lot for which the other 
highest bilder purchasers and the defendant were respectively declared the 
for severat highest bidders, in the-order in which the same were » ‘respec~ 
ne er tively knocked down. The defendant was not present at the 
for each lot; auction; neither did he, or Joss, sign any agreement in wri- 
and although ting, nor did the auctioneer, otherwise than as is before 
all the lots to- 

setheramount Stated, by putting down the names of the different purchasers, 
to a greater amongst whom was Joss for the defendant.. The lots were 


an OC 
sagt = not purchased by the defendant’s a in apcoessi0n; “at 


required if the a 
lots were se- (gq) The endion were raised in the . the ridges | for ie foe Se , 
peels asi husbandry, a single row being earth them up: each, of these ridges 
less value sown along the summit of a two fur- was called a stitch. 

than 20/. rew-ridge, with intervals between . Sit EL See 
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other purchasers purchased several intermediate lots. No single 
lot was knocked down to the defendant at a larger sum than 
1/. 11s., although the amount of the 27 lots was 39/. 1s. The 
following was the form of the bill of sale prepared by the auc- 
tioneer, and by which the turnips were sold. It was divided 
spaperns + 


~ Abill of sale of turnips, by stitches, the See of George 
Emmerson at Kirby, in the parish of Bongate, in ‘he 
_.county of Westmoreiand, that were sold the 25th of Sep- 

nee tember, | 1806, by Fohn Wright, auctioneer. Time for 


Pe foe 


pay! ent till the ist day of Yanuary, 1807, on giving 
satisfactory security before they depart the sale, or when 
demanded. Every four stitches, one cart load of ma- 
nure. 


‘Price. 
eek 


* ae 


res eee ITT 72 


jee = hn ee 


5 3. ; 7 s 4. 7 > « 
ides arsine | No, ofLots. Purchasers’ names. | Articles sold. 
_ | Edw. Heelis, Lot 1. 


-*The bill of seit was proposed at the trial, as evidence of 
ei contracts of sale of the 27 lots, but it was not proved: 
there was no stamp on it, but it did not in any manner appear 
that there was any fraud or intention to elude the stamp act 
in setting down each lot separately. The question for the opi- 
nion of athe court was, whether the verdict should stand, ora 
nonsuit be entered. 


fo Ses 
i. Sat: Bate ae fs Be ee 


Lens, Serjts, for the plaintit stated that aecte were in this" 
case three questions: 1. Whether, the several lots of t turnips 


being sold by auction, and being bought by several persons, all 
the lots bought by one person were comprehended in one con- 
tract, or in several contracts; 2: Whether the sale of the tur- 
nips growing conveyed an interest in land; or, 3. Whether 
the turnips growing were goods to be bargained and sold. As 
to the first point, he contended, thatat every fal! of the auction 
hammer there was a distinct contract; and between the lots 
which the defendant purchased, purchases made by other per- 
sons intervened. The statute 44 G. III. c. 98. schedule A. p. 
189., which imposes a stamp duty on agreements under hand, 
imposes it only “* where the matter thereof shall be of the value 
of 20/. and upwards:” this duty, indeed, attaches on those 
agreements of which the subject is an interest in land, as well 
as on others; but there is an especial exception of all contracts 
for or relating to the sale of any goods, wares, and merchan- 
dises. Neither of the contracts singly was for a matter of 
the value of 20/. and therefore, whether they were for an in- 
terest in land or not, yet as ‘they were distinct bargains, they 
- did not require a stamp. But, secondly, this was merely a 
sale of goods, wares, and merchandises, and, consequently, 


1809, 


= eran 


Heals 
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Vv. 
Heelis, 
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according to the case of Simon v. Metivier,3 Burr. 1921. the 
signing by the auctioneer was a sufficient signing by an au- 
thorized agent: at all events it was not a contract for *any in- 
terest in land, and did not on that ground fall within the requi- 
sitions of the statute. No interest whatever in the land was in- 
tended to pass by this sale. It is distinguishable from all the 
cases which have been decided on that subject. It is not likethe 
sale of growing grass, in the case of Grosby v. Wadsworth, 
6 East, 602.: there, by the terms of the contract, the grass 
was to continue growing till it was ripe and fit to cut: that 
was a grant of the whole vesture of the land. In Burt v. 
Moore, 5 T. R. 329. and the other cases upon the letting of 
dairies, it has been held that this is such an exclusive posses- 
sion as would enable the tenant to maintain trespass. But in 
the present case the contract gave the purchaser no exclusive 
possession: if héhad entered to take the turnips, and the ven- © 
dor had brought trespass, he could not have pleaded the 
general issue, and given this title in evidence under the plea 
of not guilty: he must have pleaded this contract as a license 
to enter for an especial purpose, merely to take away what 
he had bought. In 1 Ld. Raym. 182. Treby, Ch. J. held 
that a sale of timber growing on the land need not be in wri- 
ting by the statute of frauds, but might be by parol, because 
it is buta bare chattel. [AMansfield, Ch. J. observed that if 
tenant in tail, or an ecclesiastical. person, sells. timber standing, 
and dies, the purchaser shall not cut it in the time of the issue 
in tail, or successor.] In that case it ceases to be a mere 
chattel, because the vendor cannot give license to enter after 
his death to cutit. Itis nota fruit fallen during his estate, — 
but remains fixed to the inheritance. But here the inherit- 
ance continues in the vendor, as it did in the case in Ld. 
Raym.:, but even in the case put, as between the vendor and 
vendee, the timber can only be considered as a mere chattel. 
And the authority of Crosby v. Wadsworth is not inconsistent 
with Ld. Raym. In answer to a question put by Heath, J. he 
admitted, that if by the contract the turnips *had been per- 
mitted or required to be fed off, that might have been an in- 
terest in land, like the first tonsure or first vesture. In the 
case of Waddington v. Bristow, 2 Bos. & Pull. 452., which 
was recognised by Lord Ellenborough, Ch. J. in Crosby v. 
Wadsworth, the contract went to overreach the produce. of 
the land for a considerable time, and was made Jong before 
the hops contracted for were in existence : here the turnips 


were actually ripe and fit to be drawn: it was not necessary, 


in order to give the fullest effect to this contract, that any in- 
terest in the land should pass. If this sale had been made 
in so early a stage of their growth(a) tak, a masini ess 


~@ See note (4), post, ia” a bes ee FF ae 
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mained to be done, and the roots had not yet attained their 
full size, the case might have been different. The criterion 
whether the contract comes within the statute of frauds, is, 
whether it is a sale of things an esse, or of things to be created 
hereatfer,; as in the contract for a chariot to be built. Tow- 
ers v« Osborne, Stra. 506. [Lawrence, J. observed that in 
Rondeau v. Wyatt, 2 H. Bi. 63. the court determined that 
the case of Towers v. Osborne was out of the statute, not be- 
cause it was’ ah executory contract, as it had been argued in 
that case, but because it was for work and labour to be done, 
and materials and other necessary things to be performed, 
which was different from a mere contract of sale, to which 
species ‘of contract alone the statute was applicable.] © If this 
is not a contract for the sale of goods, but for something to 
be done, there is nothing in the statute of frauds which re- 
quires it to be in writing. Analogies might be drawn from 
the nature of emblements, which go to the executor and 
not to the heir, favourable to the case of the plaintif. If, 
however, this be an interest in land, the question refrains 
whether the signature of the auctioneer be a sufficient signing. 
Itis true, that in the case of *Standpfield V. Fohnson, 1 Esp. 
101. Lyre, Ch. J. held, at nzsz prius, that it was not. In 
Buckmaster v. Harrop, 7 Ves. jun. 344. that case was recog- 
nised, and it was there said that the same thing was ruled in 
the case of Walker v. Constable; but that point does not ap- 
year reported in 1 Bos. & Pull, 306. But in the case of 
les v. Trecothick, 9 Ves. jun. 349. although, indeed, the point 
there came only incidentally before the court, Lord Eldon, 
chancellor, expresses a very strong opinion that an auctioneer 
is a sufficient agent ; and that it was impossible to hold other- 
: wise, and at the same time to leave the case of Simon v. Meti- 
vier undisturbed. He says, “ much perplexity has arisen by 
the case of auctions; for in Simon v. Metivier it was held, as 
to goods, that the auctioneer taking down the name was a 
signing within the statute; and it is very singular, that after, 
and without disturbing that, it was held by Lord Chief Jus- 
tice Eyre, at nisi prius, that it would not do as to land. Why 
not? The form of the two clauses is not the same; but the 
terms of te memorandum in writing are exactly the saute.’ 


«Shepherd, Serjt., contra. Phe plaintiff is not canine to 
sustain this verdict. The contract is for a sale of turnips by 
stitches, the thing sold is growing on the land, it is measured 
by the extent of land which it covers: for every four stitches a 
cart load of manure is to be brought on the land, besides the 
price in money. This, then, is an interest in or concerning 
land. ‘The case is not distinguishable from that of Grasby v. 
Wadsworth. Both cropsare sold in a growing state,no time 
is limited for clearing them off, and i it is at the option of the 
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purchaser. whether they shall continue to ‘grow a day ora 


————-———— week. So in Bristow v. Waddington, the hop contract was 
ae held to be an interest in land. Anattempt is made to distin- 


Helis, 
® 44, 


AS 


guish the present case from that, on the ground that *there. 
the hops had not appeared above ground at the time of the 
contract ; but this is a stronger case than that; forthere the 
hops were to be gathered by the seller. Would it shave al« 

tered the nature of this contract, if the sale had taken place 
when the turnips were a month younger, so that by an addi- 
tional month’s. growth they would have become more valuable © 
before they were consumed?! or does it even appear on this 
case that they would not have become larger and more valua- 
ble by standing another month after the sale?(a) — If the seller 
had stipulated to draw and deliver them, perhaps he might 
have made this a contract for the sale of goods; but the con- 
tract, as it now stands, is for an interest in land. ‘Toa ques- 
tion put by Mansfield, Ch. J, he answered, that if a rick ‘of 
hay had been sold, to be taken away by the buyer, he could 
not indeed contend that the buyer had an interest in-the land 
on which it stood; but that case was rather parallel to the case © 
of goods deposited in a warehouse, which clearly gave no 
interest in the warehouse; but here the turnips were. daily 
growing and deriving an accession of value from the fre 
It is exactly the case of the timber, which, speaking- ‘with 
mathematical correctness, receives an increase every day that 
it stands. [Lens admitted this.] But the case in Lord + Ray- 
mond cannot be law, and after some late decisions, if the 
question were again to occur, it would be held necessary that 
such a contract should be in writing; and if writing be ne- 
cessary, a stamp would be necessary also. This, then, not 
being a contract for the sale of goods, for want of a 
stamp is not binding. But if it were a sale of goods, 
there is no sufficient signature on the. part of the seller. 
*Various reasons have been assigned for the decision in .Si- 
mon.v. Metivier, but none of the subsequent cases have re- 


| cognised that it was well decided, if it goes to establish the 


broker’s agency for the buyer: the cases only say that an’ auc 
tioneer is not the buyer’s agent in a purchase of land. [ J/ans- 
field, Ch. J. Perhaps it is a great misfortune’ that that case 
was not overturned before any others were decided on it; but 
it has again and again been acted on. Lawrence, J. In 7 East, 
569. Hinde v.. Whitehouse, Lord, Ellenborough, Ch. J. said 
that “in respect to sales of goods, it had been uniformly 
holden that a broker was an agent of both. parties ever since 
the case of Simon v. Metivier; and it would: ba: ——- a 


(a) In a later case, Parker v, Stani- to full peice sed were to a re 
land’ 11 East, 563: the court of king’s up immediately, did net pass an in- 
bench determined «that a sale of pota- terest in wend: 
toesin the ground, which werecome;,. > - $5 tt pai 


3 
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break in upon a rule which affects all sales made by” brokers 
. acting between the parties buying and seiling.” It is impos- 


a5 


i809. 


sible to.say how many hundred tnousands’ of pounds may at Emmerson 


this moment depend on that case.] Shepherd admitted that 
he had pow Lord £idon, Ch. J. rale the same: point at nis? 
prius, and abandoned that position. ‘But this is not a contract 
¢ goods merely: in Waddington v. Bristow, Lord Alvanley, 
Ch. J. held that the picking and cleansing of the hops was 
something more than the sale of goods; so the bringing on 
the dung on the land is something more than the mere sale of 
gonist and although the statute of frauds might not require 
that a-contract for. manure, or for work .and labour, should be 
ia lovitiing yet if the parties willreduce it into writing, a stamp 
becomes necessary, fur this is an entire contract relating to a 
subject of greater value than 20/., and it would be a fraud on 
the revenue to cut it down into a number of smaller sums. 
[ Heath - and. Ghambre, Js. observed that the case especially 
und that there. was no fraud, and that as soon as the pur- 
dguder bad: bought the first lot there was a complete contract, 
which could not be avoided by his buying another lot. Mans- 
field, Ch. J. Each buyer had a complete right of action after 
he was declared the purchaser *of each respective lot.] The 
plaintiff has. declared on one entire contract; and that could 
not be complete till the end of the whole sale; and even if 
these: were separate contracts entered into at the respective 
ow rents. sof purchasing the several lots, yet if after the sale 
yas over th | ies had reduced the whole matter into wri- 
tnt, it fete = have been one entire contract for the sale of the 
whole quantity, and the law must be the same, although ‘they 
should reduce the sale to writing after each separate lot. 


4 Lens, a reply, observed: that no stamp was rendered neé- 


-cessary by the circumstance that the contract: was for a sale of 


goods and something more, for that the exception in the 
stamp act was lor agreements relating to the sale of goods,(a) 
and if a-sale of goods was an ingredient in the contract, it did 
not matter what else might be contained in it: and besides, 
whether the seller was to receive the consideration for his 
goods, wholly in money, or partly in money and partly in ma- 
nure, must be quite immaterial. ‘The argument supposed, 
that the stipulation to bring on the manure was a separate 
contract; but it was a part of the same contract. Although 
the plaintiff stated an entire contract in his special count, he 
failed to. prove it, andthe verdict was not taken on that count, 


_ but on the count for goods bargained and sold. [Chambre, J. 


observed, that on a count for goods sold, the plaintiff may 


2 give evidence uf as many different contracts as he will.] 


Cur. ado. ult. ~ 


(a) Ace. per Le Blanc, J. Warrington v. Furder, 8 Last, 241, 


Heelis, " 


* AG 
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1809. Ona following day in the same term, the court observed, 
- that the statute of frauds did not require that the agent for the 
Emmerson buyer should be authorized by writing; *and in the case of 
Heelis. Coles v. Trecothick, and numerous other equity cas is 
FAT Mio had been eld unnecessary, rad subset the 2-6 nt 


ed down to Stim no doubt the contract would have bee goot od; 
or if he had expressly said to the auctioneer, seh baci ay. 
name. aetna 
"yee * es 3}. i> 
MAnsFIELD, Ch. J. in this term delivered the sein of 
the court. He observed that some curious points had been 
agitated in this case, and recapitulated the facts. The ques- 
tions are, whether the contract should be in writing, as being 
for a sale of goods amounting to 10/. There is no ground for 
that objection, for the contract for each stitch was a separate 
sale: for the same reason no stamp is necessary, because: no 
one lot was worth 20/. The third question is, whether it was 
an interest in land, and, if so, whether a signing by the auc- 
tioneer is a signing by an agent for the purchaser: this. de- 
pends on the 4th section of the statute, for this is an agree 2 
to purchase. The words of the statute are, ‘*' that 1 © action 
shall be brought to charge any person upon any contract or 
sale of lands, tenements or hereditaments, or any muicess & in or. 
concerning them,” unless the agreement, or some note or & 
morandum thereof shall be in writing, ; and signed by the | 
to be charged therewith, or some other person ereunta, by 
kim lawfully authorized. Now as to this being an interest in _ 
_land, we.do not see how it can be distinguished from the case. 
of hops decided in this court: and if the auctioneer is an 
agent for the purchaser, then the statute of frauds is satisfied, 
because the memorandum in writing is signed by an agent for 
the party to be charged. Now this memorandum is more par- 
* 48 ticular. than most memorandums of *sale are; and upon itthe | 
| “auctioneer writes down the purchaser’s name. By what autho- 
rity does he write down the purchaser’s name? By the autho- 
rity of the purchaser.. These persons bid, and announce 
their biddings, loudly and particularly enough to be heard by 
the auctioneer. For what purpose do they dothis? That he 
may write down their names opposite to the lots; therefore, 
he writes the name by the authority of the purchaser, and he 
is an agent for the purchaser: and it does seem, therefore, that 
this is a contract signed by an agent for the purchaser, and 
consequently is binding; and judgment must be entered _ for 7 
the plained: | 


aS Keres: 


Vote. It was not iooted on the at ant, spel Aeidgiee't his authority to the cS 
of the defendant, whether Moss, being auctioneer. Bees 
himself only an agent for the defend- ~~ oe 
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SLOW, Sir, on the last day of Easter term moved of Notice of no 
for judgment as in case of a nonsuit. It appeared that the ter nine at 
tice of the motion had been given to the plaintiffs after nine a 
o'clock on the preceding evening. ‘The court held that this 

was not sufficient notice, and refused the rule: upon due notice 


oe the ree s nist was now granted. 


ype: eat. 4 
TOI BE ig gt 
sili “AV auewrine LS pine Coes ee and aihetas? Se. * 49 
eRe ces Se STi. ostet es June 8. 


- BEST, Serjty had Gbtained! a rule nis? to set aside an execu- 1f a prisoner 
tio, “and the judgment which had been entered upon a warrant ° mesne pro- 
of attorney, given for securing a debt of Gulland to the plain- oe ae 
tiff, by Gulland, Knight, and Rankin jointly, at a time when attorney, the 
Gulland was in ‘custody on mesne process, and when, as it was naa 
sworn, no attorney on his behalf was present. Shepherd, Serjt., be present, is 
in showing cause, observed that it had been decided in the elgg Se 
cancel Crom, ton v. Steward, 7 T. R. 19., that the rule of court two * “other 
d vi y to Cases where the defendant was detained in Snitedy ages 
executior ‘but only to. cases of mesne process; and bs said that ie see = Sax: 
chi exception extended to those cases where ot ree” rant. 
who were not in custody had' joined in the warran | as colla ollate- 


ra pasha 


The Court, However, did not assent to this latter doctrine, 
and’ nade’ the rule absolute to set aside the judgment and exe- 
cution as a ‘against the principal only, leaving it to stand as 
against oe sureties. 4 a 


Spee ft? +e & ws a 
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> Bantow against Hawost: CiwiewEL: WILLIAMs, , 


1g June 8. 
hie vF rT Simcock, and TIBBs, 


THIS was an action brought to recover the price of some whlaeay 5 

hayand corn, which reece by the evidence given upon Ne ‘wii, ~ horess 

their several 

property. the several stages of a coach, in the piste profits of which they are partners, they 

are not “all jointly liable for. Fives furnished to one partner for the use of the horses ‘draw- 
a slong his part of the aca 
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Barton 
Hanson and them were generally concerned as proprietors of a stag 


others. 
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trial, at the Lent assises, 1809, for the elit of Kent, be. 
- fore. ‘Macdonald, C.B., to have been *furnished br rhe plain 
“under the following circumstances. The defendants t 


Bi < 


running from Hastings to London. ‘They divided the roa: 
“between themselves into different quarters; and the separat 
proprietors were severally the owners of the horses whie 
drew the coach through their respective districts, and of the 
“harness; and severally provided their stabling, food and horse- 
keepers in those districts. The defendants Hanson and Tibbs. 
were the proprictors of the horses which drew the coach in 
the Lamberhurst quarter. Hanson occupied a stable at Lam- 
berhurst, of which the plaintiff was the owner, and a farm, on 
which the horses were employed in husbandry business at 
times when they were not drawing the coach. None of the 
other partners had anv property in these horses, or contributed 
to furnish them with corn or hay. The goods in question 
were delivered for the use of these horses at the stable’ at 
_Lamberhurst, and. the plaintiff had received part of the price 
by a bill which he drew on Hanson and T7bbs solely. It was 
ale proved, that Hanson ae unsuccessful, the —— eX- 


Se the oie defendants “honed the escent stages, ma 


be ee : 
> +t = % 
Beant 


ed, on the authorities of Sabie Vv. asi datbata Ee ey 420. and 
Coope v. Eyre, 1 H. Bl. 37., that the defendants. were not all 
jointly liable, and that the plaintiff, therefore, must be ne 1onsuit- 
‘ed; but the judge left it to the jury to decide, whether the 
plaintiff gave *credit to Hanson and Tibbs only, or to. the 


whole concern, for that the particular arrangement made be- 


tween the partners might not be notorious to all the world; and 
since all the parties proportionably shared the general profits 
of the business, all might be liable to pay for the goods | fur- 
nished for the purpose of producing that profit; and it was 
more probable that the plaintiff should be willing to give credit 
to the whole concern, than to a particular individual. The 
= found a verdict for the ime 

Lens, Serjt.,. now showed cause against the rule which B Best i 
“had in the last term obtained, for setting aside the verdict, and 
‘entering a nonsuit, or having a new trial. This mode of sub-. 
~ dividing the work ofa ache on along road is very ct common : 
the partners agree among themselves who shall horse’ parti- 


f 


~ 
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‘cular. ‘stages, and. they often shift. them ; but the effect, as rela- 


tng to others, is notsuch but that the persons who supply goods — 


‘themr to the whole concern; and the entire partnership, 
which has the benefit of them. ‘tpon every adjustment of the 
: ership account, pays for them as part of their general out- 

grees ssa this, he pean. was the: hehe vf f comdeatiine 


The Court, without Mie Ben. were eulede that sheek evi- 
dente, as. stated, left no. ground for this supposition. The 
utmost that could be said upon it in favour of the plaintiff 

that he let the horses to the concern for this stage: but if 

his ; argument was founded on the ultimate mode of making up 

the accounts between the partners, he could at paced proceed 
no ‘Avaonag for that fact did not t appear. 


Br a 7 * Tree ve Rule absolute er a new tdiad, 


*Rour against Dart. 


ef IN deplevin,. tried at the W estminster sittings in term, before 
3 ld, Che J. .» the defendant avowed as bailiff to Edmund 
Hill. In order to show that Hill was the landlord, Shepherd, 
) Serjt., ern to give inevidence a copy of a judgment»i In 
replevin between the same parties, obtained in. the preceding 

year, upon an avowry for rent of the” same premises. 
_ The witness who produced the paper being asked by Best, 
_Serjt., how he knew it was a copy, said, that he read,,the 
_ paper while the officer of the court held.and read aloud the 
_record to him; and that the contents of the paper agreed with 
_ what the officer read. The copy was then admitted: and upon ° 
this evidence a verdict passed for the defendant, and no motion 
was ever made to set it aside. The same point was solemn- 
: 3 determined upon argument in the exchequer in a late case, 
Reid v. Margison,.1 Campb. 469., wherein Shepherd argued 
“3 ype viribus, that this was not a sufficient proof of the copy of 


udg i am and ler enone header that it was. 


aS teers 


ee - Dox, on the demise ok Woop, Bart. ag algtt Morris. 
“ates. pik eR es brought to. recover. possession ae 80 
“acres of. copyhold land, parcel of the manor of Ryegate.. Upon 
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To prove a 
copy of a re- 
cord, it is suf- 
Gcient to 
prove that the 
paper agrees 
with what the 
officer of the 
court read as 
thecontents of 
the record; it 
is not neces- 
sary for the 
persons exa- 
mining to ex- 
change _—s— pa- 
pers and read 
them _ alter- 
nately, asin a- 
nother case. 


June &. 


A copyholder 
licensing his 
lessee to com- 


_ mitwaste on condition Of his doing a subsequent act to diminish the damage thereby occasioned, 
cannot eject him for a forfeiture incurred by his committing the waste without performing the ° 
“subsequent act, 


_ he was clearly entitled to recover atdaws: volte was: ed. 
the part ok: the defendant, that Briant had. no power to . 
such 


himself to dig this earth, and the waste was ap oY on. 
_. digging, not by the omitting to fill up 1 the holes, and the unde 
tenant dug the earth by. the. lessor’s « own: Bt ; e : 
= not, therefore, insist on the forbeiture » Hea -nonsuitec 
plaintiff, reserving the. sous: Bald tees 13 Hibs, iia Lie AS 


it conferred. purely an equitable estate, which, ¢ to. th 
more recent authority of Doe, dem. Hodsden, \ v. Staples, 27 - 2 ie 


steward of the manor proved that there was. stom with 
in the manor entitling copyholders. to. dig fullers’ earth,.and 
that this act of waste had been presented in. the manor court 
as a forfeiture of Sir Mark Wood’s estate to the lord. of the 
manor. The defendant’s title was stated to rest on an 6 7 
ment between a person named ‘Briant, of went Mark 
Wood had purchased the estate, and the defenda ant, _ by. which 
Briant agreed to grant Morris a panes: el the pres mises for 21 


could be obtained, and that a weed 3 use hiss best ‘endeavouts 
to obtain such Liocine: and that in the mean time, until. it 
could be had, it should be lawful for the defendant peaceably 
and quietly to enjoy and occupy the premises. And Briant 
agreed that he would obtain a license for Morris to dig fullers’ 
earth on the premises, and that it should be lawful for him to 
dig fullers’ earth, filling up the holes again. The defendant 
having dug, and not having filled up the holes, the plaintiff in- 
sisted that this omission was an act of waste; and that, as it 
would have determined the lease if the license had been ob- 
tained, and the lease actually granted, so a court of equity 
would not now decree a performance in specie, and even the 
equitable estate likewise was determined, so. > ae at all events 


as this; for that it would have been. waste «in 


satan mines i Bais shipéy 2 Siti ie =: Satria 3 3 Aprar gh: evi: 


. ARLens,. Serjt., had obtained:in im Bester: ro baie rule nisi to set, 


7 ast: the nonsuit, and have anew trial, He moved on another , 


ground ; he supposed that the plaintiff had been non ited on 
the idea that this agreement amounted to. a covenant not te 
turn out the defendant: to combat which, he urged that: this 
agreement did not amount to a lease for a longer ti than 
year, Doe, dem. Coore, v. Glare, 1 T. R.741,., and was the! reGie 
not a forfeiture for. the want of the lord’s license to” lease ; and | 
as it was no lease to one intent, neither was it to another, and _ 


684., overruling Lord Mansfield’ s former decisions, could no 
be set up in an ejectment in answer to the legal Siclakie 
lessor, who in this case had given notice to quit... The. court 


aS ee ee hl ml! Ct bake hi Se _ 
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admitted the position, but it appeared that the  plainti 809. 
ete that point, nor gone upon that ‘tide, for mee 
vhich two reasons ns were assigned; first, because the ti memen: Halliw | 


Ww ean ight; and next, because the plaintiff ’s_ lessor aps 
ended that a court of equity would reinstate the defend- 

; therefore, that point did not arise: and as to the princi- 
pal‘ point on which the rule was granted, the court on this day, 
upon cause shown by Shepherd, Serjt. » were clear, without 
Pee eens. that since: the plaints lessor had under- 3 

woture the defendant a license for the waste, and 
d to perform his own agreement, he a not: ‘turn 
oes out upon the eater: the? Ticense. : “teh . 
SULA aero tett ; ys 


Sis sétstles bite; sen a gsi ens “Rule le dinchaged, 


768 eee te? ay a RE 3 : tius.* t o¥e> Paaes erie rete 2 para 7 i z 
‘weciby A BUC gies tah a ies eitisio fe csernet boy? > bs gs tai ile i 

teaae a st Lesbets: Seip e's 5. a es 

giseiiil Gashoe toate | irri = 

ets hts 

Be Sim‘ | Manurwenty clerk, against Trares. ris metert #55 
othe Pact He: er" 2 => y* 33 See eres June 8. 


lain (f declared’on the statute of she: od: aa 38 The common 
Pee rand tenant of all the tithes of corn and hay: law. mode of 
ida, : for not setting out tithes. The first ge eB. 
‘tithes of 10 acres of wheat, 40 acres of intowhich the 


oats, and 10 acres of barley; the second count was | me the ’Sollested aes 
tithe of 46 acres of hay; the third count, for the tithe of 


 CeF= cutting and 
pe <n wtah ee? and the fourth count, for the tithe of oe ate 
| : though the 
Jpon the trial of this cause at the York spring parson cannot 
ses 9, before Lawrence, J., the plaintiff’s. counsel, m pita A 
i verted that in setting out the tithe of corn, the int, hay, while 
defendant rst reaped or sheared one land, and as the reapers the arishion- 
came back again to begin’ the next, they severed the. tenth ¢" whe parte 
sheaf, atid threw it into the furrow, and put up:the other’ nine without either 
into shocks or stooks, ter mre the plaintiff see. that it pning nite 
Re AS sada ts resp afi @ter nt + t " or committing 
eS i: iid de stud £ sais a cepa hy treading on the psshoner hay. 
he enmpon ny wale ot ing wheat i is in the SOS, see vila! vikene remecones 
pepe is hione Jengiain ot ne are trance nine parts inv the cea niiaade time for the 
that if t 2 ea oner rea epee ‘and, Sad WE coming: back Hote’ the. same land to 
next wS.0 atm pn i egret not give a 


“— eS swiakic high’ wits up. ft aheates into hocks t ‘efore the} Spe Rie had time to compare 
ee tithé sheaf with the other ‘ine, semble thatthe parson ha ‘td take down the shock 
shores 5 ‘ eciagas aides fern ds 4 vere xe ‘ BBM treet 4p Bee 


i 


Rae s# “ os ee 
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ia aa eal mentioned point, nor rested his case ‘on it. 


= 
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(1) SoseolCASES@N®TRINITY TERM ¢ 8b 


was fairly.set out; but he addressed no evidence to ‘the: fast 
_ The evidence 2 

to-the corn was, that in the two preceding years. they p a Sal 
had set mast nee in stooks ‘« or papoks a i ; 


sheaves, i in ri manner aheerventicngnittanibe re on» he san 
day given previous notice of his intention to set out thi 
The plaintiff did not pretend that it was unfairly tithed in 

fact, but contended. that it ought to have been set vout»in 
*shocks or stooks. ‘The-evidence as to the hay was, h; 
the same day on which it was. cut the owner 1 -itabro 
and on collecting it together again, into what. were. in. that 

country called lap-cocks, or foot-cocks, he set out every tenth 
cock. It was admitted that the grass in that state was not fit 
to put into.a stack, it was neither hay nor grass; and when the 
defendant’s hay was again spread out, there was not room for 
the plaintiff to spread out his tithe to dry, without treading on 
the defendant’s hay: as much space, however, was left for 
spreading out the tithe as the-ground that the tithe had grown 
upon. It was insisted for the plaintiff, that this mode of tithing 
could not be legal, because the parson was debarred of the op- 
portunity to spread and make his hay. Lawrence, J. was of 
opinion that both:the corn and the hay were: properly set out; 
and that it was sufficient to set out the former in sheaf, and 


_ not to:_put-ten sheaves together: and the jury found a verdict 
for the defendant upon the two first cotati and. fou abe nlaintifi 
_on the other two. i, eothenee <5? 


te le be las: iS He AR BNE we MOL SG . Rete it 7: a 
et ‘dy Serjt., in Easter term ae to set seid ver- 
dict so far as it was found for the defendant. As to the hay, 
he surmised that these foot-cocks were not. quite so -large,as 
the grass cocks, in which, according to some ‘case , the. tith 
may legally be set out. [The Court, interposing, obser ed 
_that that point was too well established for argument, and the 
it was only: strange that the case of Newman vs Morgan, “10 


Last, 5. was ever agitated at all; it was perfectly clear that the 


tenant must-cut and tithe the produce in grass nce Ast 
the corn, in 3 Anst. 540, Tennant v. Stubbing, the shi 


- insisted on a custom of throwing out the tenth Sheek, | (hate 


- first given the ‘rector notice of tithing,) but i it appeared t that the 


we & 


tthe a ; 


. ve 


custom was to make up the sheaves into uneqt ua}; Sh oc or 
threaves, and at the time *of carrying, to throw out the. tenth 
_ for r the parson, when, if he attended, and r pier, t 1e enth, 
“he might take the eleventh; and: Macdonald, eld, “tha 


-was unreasonable, and therefore 
tithe owner of an advantage whic ye ) 
_hin, of having his tithe so set out, that he might c ct 

with the caer, parts.” He observad, that the mode practise 
in this a equally precluded the parson from seeing on his 
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“3 


tithes: were fairly set out; for he farmer, by putting his own 
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sheaves into shocks, rendered it less easy for the parson to ——<—— 


are the’tithe sheaf with the other nine: the farmer might 
put three or four very large sheaves in the centre “of his 
shock, and the parson, having no right to take down the shock 

‘order to examine them, could not discover the fraud. ~ In 
Hennant v. Stubbing, an hour’s previous notice ‘was’ thought 
‘too short for comparing the tithe with the nine parts, and ‘the 
time allowed here is still shorter; for as soon as the reapers 
‘Pavésshearedt aland, they throw out*the tithe in returning. 
mbre, » Je Tf the owner shocks his sheaves so soon as to 
rent th parison, the parson must of necessity have the 
right to pull them downto examine them, which would'be at- 
tended with monstrous inconvenience.] Jdanley, Serjt. amicus 
curi@, mentioned the case of an action brought by a farmer 
against the parson for not taking away his tithes, which was 
‘tried before Le Blanc, J., at Worcester, on the common law 
right, not on any special custom of tithing; and the learned 
judge nonsuited the plaintiff because the tithe was set out in 
sheaf, and not in shock: and the case was never afterwards 
moved. [Mansfield Ch. J. observed, that cases had often 
‘been agitated in the court of exchequer upon the ques- 


_tion, how much of a field may be cut and taken away at one 


- 


‘time without letting the parson see more of it: but certainly 


one land seemed too little.]_ The court granted a rule nisz as 
t refused it as to the second count, whey: Tes 


spore e hay. 


ved that the plaintiff at the trial rested his case on the ground 
that the common law mode of setting out the tithe of corn was 
in shock, not in sheaf, and did not then rely on the point 
-which ‘Shepherdhad made, that the parson could not compare 
. judge of the equality of the tithe, nor had addressed any 
to that point, although it was: incidentally mentioned 


in n opening the case. Upon the principal point, that the com- 


-Bendish v. 


mon law mode of tithing corn is in the sheaf, he referred to 
the following authorities: Lamb v. Tattersall, 2 Wood. 418. 
Renble, 2 Wood. 345.; in both of wha: cases the 


_ defendant relied on his setting out the tithe of wheat in sheaf; 
and. the court directed an issue to try whether the custom 


ain the parish was to set out wheat in-shock, or in sheaf: 
but this i issue would not have been directed, iusiese, the com- 


mon law method were to set it. out in the Seah? Gibson's Co- 


2 


dex, 436. sa 8 ‘the. common. law method is in the sheaf. 1 Roll. 
Abr. 644. pl. 5.“ The parishioner of common right ought to 


Protea! 


ae corn nto: sheaves,” and pl. 6. “ The parishioner: us 


20ul ather or set up his corn in hillocks, or heaps, 
ice it is agood manner of tithing to throw the shocks out;” by 
which word he there evidently means sheaves. © Authorities 


_—. 
Teiyipes. 
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On this day Lawrence, J- on. 1 reporting the exidiabe, obser- | 


"Doe. 

Nelson Saige ve dangle, 1 Side 28s. 1 OR 
docda seg Guok 5 ee ee 

«1 The Court were unanimous, Satta contdelioe po 

present occasion go into the question, whether the parse d 

reasonable time to compare his tithe with the *nine parts, as 

# <9 the case did not turn upon that point at the trial: but the law 

; on that subject clearly was, that the tithe. ‘must ‘beso. set out, 

and the. nine —— left so long, that: the jay have an 

- the \ view whether the the is fairly 


set out Or not. 


{ ; 
ots , pe a 


St. 2345 


- = Bike > SPE Gy Ui een sai 
"Gockel, Serjt, pea the le wok Sk Sapte Bare 


: : oe ae = > ii : * E 1 3 Fe a ae ‘ te ; SRT a xt fi 
June 12, he abate Tice sass ae eee rs wu 


Tt'is no objee- © Sone GREASL Yr, by his last will, ‘dated’ “a h | 
tion to.a reeo- devised all his real estates whatsoever unto ‘his wife S; : 
ble’ voucher Greasly, late Sarah Hawkesley, spinster, for her natural life, 
that the te- and from and immediately after her decease, he devised 1 the 
ae ee game unto and to the use of Efzabeth Greasly, then ‘an infant ; 


vouches 


tenant for life of the age of two months, or thereabouts, his only daughte 
rman iniai, 204 child by the said S. Greasly his then wife, and of the 
who rg o- heirs of her body; and if the said E. reasly, his daughte 
we id happen to’ ‘die Withdut 3 issue, then to the use and bet 
man Tr rst three nephews, Peter Greasly, William Grea= 
| sly, and Sohn Greasly, and of their several reopetsive Wins 
and assigns, as tenants incommon. Liizabeth Greasly having 
died in 1792, leaving no issue, and Surah the testator’s v ife, 
who after his decease married the defendant Nelson, being 
since dead, P. Greasly the remainder-man™ brought three s 
ral ejectments to recover the: séveral devised premises, 
situated in three counties, The defendant rested 
y y suffered in-Easter term, SL a te 


ranty Cea. ‘Weleon and: ‘Sarah | fis Ate: fe and. El zabeth Greash) — 
¥, who app red, and jointly vouched over t acuihd' <— 
| Bayley » Je before whom one tee 


E 
; 
: 
; 
7 
A 
: 
: 
. 
; 
: 


GE pT AO OE Rea 


Bini. 


ged to think sha recevéry: defecitee on account of the joint — 1809. 
voucher ; bat recollecting the case of Page v. Hayward,1 it elgg oS 
+570. he directed a es ant mente for the bess 2 © ee 5 
move to set it aside. | | pe 4 Hopwood. 
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Vaughan, Serjt., accordingly, in Easter term, abseil a 
rule mst. He observed that in Page v. Hayward, the best 
report of which is found in Pigot, 176. where the joint vouch- 
er. of tenant in tail and remainder-man in tail was held good,’ 
it was wholly unnecessary. to,vouch the latter, because the for- 
mer was fully competent to take the recovery over in value: 

nd that. the learned judge, upon the trial, was at first of an- 
2pinion s rongly against it, according to the authority of Leech 

Sor, *, Cro. Liz. 670. And FPigot, 37. says that no man 
would have the boldness to suffer a recovery in this manner. 


Williams, Serjt., showed cause against this rule. It would 
shake half the titles in the king \om to contend that if a person. 
be vouched jointly with 20 others, whether tenants in tail or 
not, and youch over the common vouchee, it would not be 
good. 


The Court, stopping him, called on Vaughan to support his 
rule, and he iduiatted that the cases of Puge ve Hayward, and 
Martin, dem. Tregonweil, v. Strahan, Willes, 444. where it is 
held that the bar no longer depends on the recovery over in 
value, but ona recovery being one of the common assurances 

f the lar , had: so shaken the doctrine laid down in Leech v. 
Col 2, that | ¢ could not sippor his ee sch was arerdany 
oe 


Fs 


z se 2. 


eee 


cmsmrematsg CLD iSpiwon- 
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exchange directed to T. Chariton, and thereby required him, tion alleges a 


i ® 
- two months after date, to pay to the defendant’s order 100/,; sale = Sie 


which bill the said Thomas, afterwards, to wit, at, &c. ac- ble at_ the 


cepted, and by such his acceptance made the said bill payable 2g babi: 


at certain persons using the style of Messrs. freeman & Co. ataparticular 
No. 6, Church-street, Bermondsey, Southwark, and that at the ek ee 
expiration of the time appointed for the payment of the money the bill cee 
therein mentioned, the bill was in due manner shown and pre- presented for 
sented to the said Mibsskes Freeman & Co. for payment, and. shee latecaeal 
was dishonoured, The defendant demurred specially for not to those 
~ causes which Shepherd, Serjt., of counsel for the demurrer, ad- ee pone 
mitted he could not support ; but he insisted that there was no a 

duenmarment of Be of cepacia: the bill for payment, and that s 

F 


van : SAG nee 


THE ediaeitiode averred that the defendant drew a bill of ara dectara._ 


~~ 
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1809. this objection, which was not one of the causes assigned, went 
to the substance of the case; for, consistently with this’ aver- 
ment, the bill might be presented to Messrs. Freeman at the 
Royal Exchange, or at some other place, where:the defendant 
did not undertake that they should pay it: by the tenor of the 

Bcceptanee it was to be presented at i embiptcat placeronl } ea == 


‘Anonymous. 


_ Unslow, Serjt., contra. 


The Court held the objéetiol fatal (2) but permitted the 
_ plaintiff to amend on payment of costs. © ar 


od 
na 


(a) But see Huffam v. Ellis, Cor. 1811, post, vol. 3. ene the conta 
Dom. Prec. in Error, Easter term, was decided. 


— June 14. ) Anonymous. — | = ‘ oe ae 


The court J’, AUGHAN, Serjt., moved that the =latiiff se os give ' se- 
will not com- 
pel security CUrity for the costs in this action. One of them was a bank- 
for costs on rupt, the other was a prisoner in Newgate; *and the affidavit 
the ground on which he moved, stated the deponent’s belief that neither 
that the plain- 
tiff is a bank- Of them was possessed of any property ; and the case | of Webb 
sae in y, Ward, 7 T. R. 296. was cited, in which, being an action 
* 62 brought by an uncertificated bankrupt, the court compelled his 
assignees to give security for the costs, In the present case, if 
any thing should be recovered by the plaintiff, it would squall ly, 
as in that case, become the property of the assignees. — The 


_ plaintiffs themselves also sued as the assignees of a ' bankrupt. 


wg 


The Court held, that unless some express authority could be 
found to warrant such an interposition, they could not grant 
the rule, The presumption of the law was in favour of the 
innocence of the man in prison, and the defendant might s sue 
him for the costs. The accident of a person’ s being in prison 
did not take away his right to sue, were it for ten thousand 
pounds. . : 
Rule refused. 


Jama - | -Puitp against DONATI. 


Before an ac- ‘THE plaintiff declared in assumpsit, for part os the. expense 

tion can be of building a certain party wall betore: then built at the plain- 

brought on 

the building ~ eae 

act, to recover a propertion of the expenses of Stl ding a party seal, the accounts Hogar by 

the 4ist section must be delivered, whether the house be occupied by the owner or by ; a ga 
And a formal demand of the money must be made 21 days before action brought. = 
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tiff’s expense, cule to the directions of the stat. 14 Geo. 
IIL. c. 78. between a messuage of the plaintiff and an adjoin- 
- ing messuage, and which wall had before then been made use 
of by the defendant, who before, and at the time of building 
and finishing the same, was the owner of, and the person en- 
titled to, the improved rent of such. adjoining messuage; and 
also for a certain part of certain other expenses which were 


necessary for the pulling down of a certain old party wall be- 


tween the said several buildings, before that time *pulled down 
at the expense of the plaintiff, agreeably to the directions of 
the same act. The defendant pleaded the general issue. The 
_ “question in the cause depended upon the 41st and two or three 
- preceding sections of the act. ‘he 41st section enacts that 
the person at whose expense any party wail shall be built, 
agreeably to the directions of that act, shall be reimbursed by 
the owner or owners, who shall be entitled to the improved 
rent of the adjoining building, and who shall, at any time, make 
use of such party wall, a part of the expense of building the 
‘same, in the proportion therein mentioned, (which varies in 


‘respect of the class of buildings to which the house benefited - 


belongs,) to be paid in respect of every such party wall as 
should be built against or adjoining to any other house, so soon 
-as such party wall should be completely built and finished ; 
-and that the owner or occupier of such adjoining house or 
building should, together with such proportional part of the 
exe ense of building such party wall, also pay a like proportion- 
art of all other expenses which should be necessary to the 
ng lown ‘the old party wall; and the whole of all the rea- 
“sonable expenses of shoring up ‘such adjoining house, and of 
removing any goods, furniture or other things. And itis there- 
_by directed that the expense of building any such party wall 
shall be estimated at 7/. 15s. per rod for the new brickwork, 
~ deducting thereout after the rate of 28s. per rod for the mate- 
_ Yials, if any, of so much of the old wall as did belong to such 
_ adjoining building ; and that within ten days after such party 
_ wall shall be built, or so soon after as conveniently might be, 


‘such first builder or builders shall leave at such adjoining 


house a true account in writing of the number of rods in such 
party wall, for which the owner or owners of such adjoining 
house shall be liable to pay, and of the deduction which such 
owner or owners shall be entitled to make thereout on account 


of such materials, and also on account *of such other expenses — 


as aforesaid; whereupon it shall be lawtul for the tenant or 
occupier of such adjoining building to pay such proportional 
part as aforesaid, to such first builder for the same, and also for 
- shoring and supporting such adjoining building, and for all 


such other expenses as are thereinbefore directed to be paid | 


~ by the owner or owners of such adjoining building, and to de- 
~ duct the same out of the rent which shall become due from 


* 65 
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agar hers to ptt owner or owners sade ea holds the same, — 
one until he shall be reimbursed. And in case the same be not 


pa Fe 


- Philp paid within 21 days next after demand thereof, then the same 
“Donati, _ Shall and may be recovered, with full costs, ers and from such 
owner or owners by action of debt, or on the case. - Upon 

the. trial of this cause at the Westminster sittings after. last 

Easter term, before MansFieLp, Ch. J., it appeared that the 
plaintiff had taken down an old pariy wall, which. stood. 
tween his own house’and the contiguous house of the defendant, 

which was in her own occupation, and had built a new party 

wali in the room of it, at the expense of 300/., forming part of : 

an entire new house, which the plaintiff had. erected there for e 
himself; and no account of the expense of the party w: x 
delivered to the defendant until after the whole house was | 
completed. But the plaintiff proved, that about two months — 

after the party wall was finished, an account was delivered at | 

_the defendant’s house, and that he plaintiff ’s attorney. had se- 

; veral times attended the defendant wiih the bills of the - eXpen- . 
ses, and had gone over and examined the several items with | 

her. It was objected, on behalf of the defendant, that the | 

_ plaintiff had failed to prove four essential things. 1. That he | 

: 


~ 


had paid the money for the work which had been done. - 2. 
That he had delivered at the adjoining house, within, ten days | 
after the wall was built, a true account in writing of the num-. re 
ber of rods in the pare wall, or, 3. of the deduction which 
the owner was entitled *to make, in respect of the materi: 
of the old party wall. 4. That no demand had b en mac 
the money due, nor had there, consequently, been any lige 
to pay within 21 days after demand, which was necessary to 
constitute the very foundation of the action, The jury found 
a verdict for the piaintif, for the proportion of the sums 
claimed, which would be due if the house benefited were of | 
the same class with the plaintiff’s, with leave for the plain 
to move to reduce the damages, or to enter a nonsuit. 


eae 


Accordingly, Best, Serjt., i in the last term, obtained | a rule | } 
nisi; ; and on this day, | 


Shepherd, Serjt., showed cause. He contended that jes re- 
gulations of this section requiring an account to be delivered. 
are only directory, and apply only to the case where a tenant, 
and not the owner, occupies the house ben, fited by the party 
wall. These accounts are intended only as warrants to the 

3 ‘occupier to authorize his payment of the money for his land- 
4 .. ~ lord, and to enable him, upon the evidence of these vouchers, 
~~ Pte recoupe himself out of his next rent ; but they are not neces- 
sary where the house is not occupied by a tenant, who has ac- 
counts to pass with his landlord, but by the owner himself, 
— ae no one to account to for bis eben = ‘The act 


~e 


% 
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indeed gives the builder an action against the owner, not re- 


65 
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~ quiring that he shall be also the occupier; but it gives the oc- ——-—--— 


cupier an option to pay the money, and deduct it from the rent 


due to the landlord; for which there is this very good reason, 


_ that it may be very desirable for the occupier to have the par- 


y y wall rebuilt, but the landlord may not be equally solicitous 
to incur the expense of it; and it is only for the sake of ena- 


bling the tenant to reimburse himself, that these requisites are 


to be spenpned with. 


e Ps st, contra. In the first place, it is now clear on the evi- 


hat the defendant’s house is of a smaller class than the 


pl. int’, and that she is therefore liable to pay only one 


fourth, instead of one half the expense of the wall. [This was 
admitted on the part of the plaintiff.] In the next place, no 


account of the materials of the old wall was delivered, nor was 
_ any account of the expenses of the party wall delivered with- 


- in ten days, or aconvenient time. Nor was there any demand 


at all made of the money, unless the mere delivery of some 
accounts could be deemed to imply a demand. These re- 


| quisites — must be complied with in all cases before any action 


at all can be brought against the owner of the adjacent house. 


_ Mansrrexp, Ch, J. - The words of the act which give the 


ys af er demand thereof, then the same shall and may be re- 
‘covered together swith full costs of suit, of and from each 


owner or owners.” Is not the same still the price to be paid 


for building the wall, for shoring up the adjoining house, &c. 


and there is nothing else inthe sentence to which the word 


‘same can refer. Is not that then the sum to be contained in 
that account? The act says nothing of the occupier having 21 


days to pay it in; it states that 21 days after demand thereof 
an action may be brought against the owner.. The accoun: de- 
livered in this case contained no hint of the walue. of the old 
materials, nor was any formal demand made. The statute 
requires a formal demand of the money before an action can 
be brought, as much as the common law requires a formal de- 


Mand upon an entry for a forfeiture. 


Rule absolute to enter a nonsuit. 


ia ion, are, “ And in case the same shall not be paid within 21 | 


Ph ae 


Donati. 
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oP ; ey ‘ Sears be 
June. 19. s - ¥BuLtoce against Morris. ays 


If a "plaintiff THE plaintiff issued a capias into Somersetshire; ‘but the 


sue out writs 
into two coun- defendant not being there found, he issued another oris 


Ges, ae = capias into Middlesex, on which the defendant was taken i in 
res e e- 
fendant in 

both who gives bond was assigned to the plaintiff, and on the 1st of February 


bail in both 
the defender, the defendant was arrested at Bath, on the capias first sued out, 


doesnotthere- and gave bail to the sheriff there. ‘The defendant was almost 


that county, and gave bail. On the 31st of January the bail- ~ 


by obtain the immediately apprized that this was a mistake, and that. he need - 


right of elect- 


ing in which not put in bail to this writ, as no further proceedings would 


ee =e be had on it. Best, Serjt., had obtained a rule nisz to set aside 
stand. _— the assignment of the bailzbond by the sheriff of Middlesex, 
But the bail for irregularity, on the ground that the pare. By ne in 


—— Somerset; and had given bail there. ~ 


Seed Foss we 


Shepherd, Serjt., on this day contended, that upon the fies 
there was no irregularity in the assignment of the first bail- 
bond, although the plaintiff might perhaps be liable to an aCe 


Best, contra, contended, that the de feniiate ehig’ ‘iftedica 


> 


to bail, he could not be held to bail in both counties,” a 
elect in “which of them he would put in bail. 


The Court éould not discover any ground for setting atte 
the proceedings on the first bail-bond. The bail'in Middlesece 
_ was not wrongly put in. It would be right that the proceed. 
ings in Somerset should be set aside, and that the plaintiff 
* 68 should pay the costs of those proceedings *up to the time when 
he gave notice that he should not proceed in Somerset. But 
they let in the defendant to try the cause in Middlesex, the 
bail-bond in that county standing as a security; ; and creche 
the rule, without costs on either side. 


June 19. we WYBORNE against Ross. 


A cognovit is THE defendant in this coadlihd % given, the plaintiff a cogno- 
-_ ae vit for the amount of a banker’s check, on-which he was sued. 
€ an 
one 

certificate. issued against the defendant, and he had since obtained hijs 


5 { . zs 
. - . ” - 


in two counties, although ‘there was only one affidavit. to he 101d — 


tion for false imprisonment in making the second arrest. eae 


n* About two years afterwards a second commission of bankrupt - 


ration in a 
: the advowson, aed srodanted to the vicarage, then being vacant, i to avoid 
_}. Collibeer their clerk, (who was thereupon admitted, instifu- a former vo- 
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certificate, but no dividend had been declared. The plaintiff 1809. 
having lately entered up judgment, and taken out execution, — 


Pell, Serjt., moved to set it aside, suggesting that the —— — | 
isch arged by bankruptcy and certificate. at The Bishop 
= of Exeter. 
But The Court observed, that a cognovit is a mere acknow- 
| jedgment of the amount of the damages; and where a man 
acknowledges the cause of action, the plaintiff may sign judg- 
ment at any time. T his was not like a warrant of attorney. 
oe es Rule refused. 
$ otk GE Ke 
SH Clerk against The Bishop of | Edevasy Epwarp 
ee neusion May, Clerk, and Ricnarp Lancpon, , ¥ G9 
CLERK. | _ 
une 20. 


‘THIS v was a writ of guare csaipaads brought to establish the 4. sctease 
plaintiff ’s right to present to the vacant vicarage of Freming- of an adverse 
ton,:in the county of Devon. ‘The plaintiff in his declaration Gea sae li 


deduced his title from Richard Hawkins and Thomazin his is a po Fores 


‘tee ‘and inducted,) ‘through divers descents and mesne con- i eee ae 


veyances, to Dorothy Hawkins, who im 1721 intermarried stat. 27 Elz. 
with Wm. Littlejohn. He further stated, that the vicarage be- ‘Although pe 
coming vacant in 1725, one Yohn Hawke usurping on the relessee was 
right of the said W2lkam and Dorothy, presented one Charles 0° party to 


the ori 1 
Hill, who was admitted, instituted, and inducted: that during suit, Sor ear 


his. -incumbency, ; in Ts hackias verih: 33 Geo. II., a fine sur i” by consent, 


, and entered 
conusance de droit come ceo, ec. between F. Rogers, DNGtHE into an order 


and Wm. and Dorothy Littlejohn, deforciants, was levied of - referents. 
the said advowson, to the use of such person or persons as the j. Oe 


e would not 
said Dorothy by deed or *will, executed in the presence of have been 


‘three witnesses, should give, devise, or grant the next pre- bound by the 


: judgment in 
sentation to, and after the death of the person who should be the” original 


suit. * 7O 


And in pleading such a release it is not necessary to show what was the value or nature of 
the claim released. 

A grant of an advowson, except the next presentation, made during a vacancy is, good. 

A., seised in fee of an advowson, except the next presentation, which B. had under the same 
title, i in consideration of natural love and affection conveyed the advowson in fee to his son ; 
upon a vacancy happening, C., claiming title to the advowson, contested the next presentation 
against B. in a guare impedi lit. 4. B-, and C. entered into a compromise, upon the terms 
that C. should release his.claims to A ied B., according to their respective interests, and that 


A. should convey to C., the then next following presentation, which he did. Held that the 


grant of that presentation was a ee for a fer ré consider — and. was paramount to 
the: laa made to the son of AL . ‘ 


2 : ae : i, 


. 
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1809. thereupon presented, to the use of such person in fee as ‘the - 
———e= said Dorothy should by deed or will, similarly attested, ; sive, 
- devise, or grant; and in default of such gift, to the use ow : 
The Bishop Littlejohn and his heirs. That in pursuance of this power 
of Exeter. Dorothy, by indenture of 26th December, 1759, made sor a 
herself and Ann Hill, and duly executed in presence of three 
witnesses, granted to "Ann Hill and her assigns the then wee A 
presentation. ‘That Dorothy died in 1761, without havin ing % 
made any further disposition of the advowson; whereupon W. 
Littlejohn became sole seised in fee, subject to the grant to’ 
Ann Hiil, and by indenture of the 24th of October, 1765, gave, 
granted, bargained, and sold the same advowson to Charles 
Hii, the father of the plaintiff infee. That on the ist of Fune, 
17 73, the vicarage became vacant by the death of Charles Hill 
the incumbent, which was the next vacancy thereof after the 
grant to Ann Hill. And the same vicarage being so. vacant, a 
and Charles the father being seised in fee of the advowson, 
except the vacancy,-by indenture of 1st December, 1773, made 
between Charles Hill the father and Charles Hillthe plaintiff, 
C. HH, the father granted, bargained, and sold the same ad-. 
vowson unto and to the use of C. H. the plaintiff, and his 
heirs. ‘That afterwards,on the 15th of December, 1773, one — 
Samuel Cooke, clerk, by virtue of the grant to Ann Hill, was. 
presented to the vicarage; and the said Charles Hill the plain-— 
tiff being so seised, the vicarage on ist une, 1807, became 4 
vacant by the death of Samuel Cooke, and was still vac ant, 
and it belonged to the said Charles the plaintiff to present 
thereto, and the defendants hindered him thereof. Where- 


fore, &e. 
To this declaration, the bishop pleaded a disclaimer, except 
* 74 as ordinary. ‘The defendant, Edward Thompson * May cra- 


ved oyer of the indenture of 1st Dec. 1773. Upon oyer, it 
appeared to be made between Charles Hill, of Tavistock, clerk, — 
of the one part, and Charles Hill his son, of the other part. 
And after Tectia | reciting that the said Charles Hill claimed 
to be seised in fee of the advowson of the vicarage of the pa- 
rish church of Fremington, except the present vacancy on the 
death of Charles Hill, (the incumbent,) which was to be filled” 
up by a proper clerk to be presented by some other petson, 
as by the conveyances might appear, it was witnessed that 
Charles Hill, in consideration of five shillings, and for divers _ 
other good causes and considerations, and in consideration of : 

natural love and affection towards C. H. the son, and for his _ 
advancement in the world, did grant, bargain, and sell the 
same advowson unto, and unto the use of the said Charles 
Hill the son, his heirs and assigns. ‘Vhe grantor “then 
covenanted against encumbrances by himself, and for quiet 
enjoyment against himself, (the right of presentation which — 
was then vacant, and which was theretofore granted to 
Ann Hill by Wm. Littlejohn and Dorothy his wife, and then 
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vested in Robert Cooke, Esq. excepted.) The defendant A/ay 
then pleaded that C. Hill the incumbent died in Sune, 1773; 
_ and that the said indenture was made and executed after the 
vicarage became void by his death, and -while the same re- 
_ mained void,(a) and before the admission, institution, and in- 

duction of the said Samuel Cooke thereto, and while the suit 
thereinafter mentioned was pending; and that Charles {ill the 


1809. 
i 
v. 
The Bishép 
of Exeter. 


plaintiff, at the time of the execution of the indenture, was an — 


infant of the age of 16 years, and that the *said indenture 
was made on no other consideration than that which was 
therein expressed; and further, that on the death of Charles 
Hill the incumbent, Robert Cooke presented Samuel Cooke, 
_ clerk, his brother, as a fit person to serve or fill the said church, 

and there being several caveats entered by the said Robert 
Cooke, William Creed, gent. and Samuel May, father of the said 
Edward Thompson May, Elizabeth Penrose, and others, the 
then lord bishop of Exeter declined to admit, institute, or 
induct any clerk, until the right of the said vicarage should be 
lege ly determined ; whereupon the said Robert Cooke sued 
out his writ of guare impedit against the lord bishop of Exeter, 
Wilkam Creed, Samuel May, and Elizabeth Penrose, and de- 
-clared thereon; and the bishop pleaded that he claimed no- 
thing in the advowson but as ordinary, and Creed pleaded his 
title, and Samuel May, claiming title to the advowson, pleaded 
the same, and Robert Cooke replied to the pleas of all the de- 
fend: ants, and the said Samuel May rejoined thereto, and the 
said Eliza beth suffered judgment to go against her; and theres 
upon several issues were joined, as between Robert Cooke and 
the bishop, and Creed, and Samuel May; and the cause came 
on to be tried at the summer assises, held on the 8th day of 
August, 1775, at the castle of Exeter, when by the consent of 
the said parties, and of the.said Charles Hill the father, pre- 
sent then in court, and consenting to the proceedings thereinafter 
stated, a verdict was found or Robert Cooke the plaintiff, 

against the said defendants, subject to an order of Nise Prius, 
or assise, then and there made in the said cause, whereby it 
was ordered by the court there, by and with the consent of 
the several parties thereto, their counsel and attorneys, that 
the defendant Samue/ May should release to Robert Cooke his 
right and title to the next presentation, and to the same Charles 
Hill the father, the right to the advowson; and the said 
Eharles Hiil being then present in court, and consenting there- 
‘to, *and undertaking for themselves and their representatives 
to ‘present the said Samuel May or his assigns to the said vi- 


éa) There was no discussion on this Bishop of Lincoln v. Wolferstan, 5 
wer of the plea on the question whe- Burr. 1511-, in which is an erroneous 
er the vacancy ofa living vitiates a statement, corrected in 2 Bl. 1055. 
ant of the advowson exclusive of the Barret v. Glubb, Walker v. Ham- 
ia vacant turn. Authorities are, mensly, 3 Lev, 116. ‘Skinner, 90. 


Wo. Bis ea 
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carage, on the avoidance next after the then present one; anc 

the said Robert Cooke paying Samuel May 751. in part of his 
costs for relinquishing his claim to the said then present turn 
and avoidance, in case the said Robert Cooke the plaintiff 
should recover the presentation to the then avoidance; but 
if he should not, the defendant Samuel May was to be at li- 
berty to litigate the title to the advowson with any other claim- 
ant or claimants; and it was further ordered, that the said 
order should be made a rule of court ; which order of Wiss 
Prius atterwards, in Hzlary term, 1776, was in due manner 
made a rule of court: and the said EZ. T. May further averr C, 
that judgment was entered up and signed on the said ver- 
dict, and a writ issued thereon out of the court of common 
pleas, directed to the bishop of Exeter, commanding him, thas 
notwithstanding his disclaimer, and the several claims of the de- 
fendants Creed, Samuel May, and Elizabeth Penrose, he should 
admit a fit person to the vicarage, at the presentation | of " Ro- 
bert Cooke; and Samuel Cooke, on the presentation of | 
Cooke, was afterwards, in pursuance of the said verdict and 
judgment, and writ thereon since issued, lawfully instituted 
and inducted accordingly into the said vicarage, &c.; and fur- 
ther that the said Samuel May, in pursuance of, and in obe- 


‘ dience to the said order of Nisi Prius, and rule, afterwards, 


74, 


and after the said church was so full of the said Samue/ 
Cooke, by deed of the 2d of October, 1778, but ee being 
in the possession .of Charles Hill the plainiiff, the said J 
T. May could not bring into court, gave, gtaited and re- 
leased all his right and title to the advowson of the vicarage 
and parish church of /remington aforesaid, and all right and 
title whatsoever to the presentation to the vicarage of 
the said church, to the said Charles Hill, the father of 
Charles Hill the plaintiff, *and his heirs; and thereup por 
afterwards, and while the said Charles Hill the father ‘was so 
scised of the said advowson as aforesaid, to wit, on the day 

and year last aforesaid, Charles Hill the father, and Robert 
Cooke, for and in consideration of the premises, and of the said 
consent, verdict, order, rule and release, by indenture between 
the said Charles Hill the father, and Robert Cooke, of the one 
part, and Samuel May, of the other part, reciting the above- 
mentioned avoidance, suit, trial, verdict, order, jud igment, 


‘rule and release, in pursuance of and in obedience to. the said 


order of Nisi Prius, and rule of court, and in consideration 
of 5s. to each of them, and for divers good causes and consi- 
derations them the said Charles Hill and Robert Cooke there- 
unto moving, did, as far as they lawfully could or might do, 
‘give, grant, bargain, sell, transfer, and set over unto the said 
Sine May, his executors, administrators and assigns, the 
first and next presentation and free disposition of the said 
vicarage; and the said Charles Hill and Robert Cooke did 


a 
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_ thereby covenant, that it should be lawful for the said Samuel 
May, his executors, administrators and assigns, whensoever 
and howsoever, either by death, resignation, privation, or 
cession of the said Samuel Cooke so presented, and then insti- 

| and inducted into the same church, or by any ways or 
means whatsoever the aforesaid church of F remington shoal 


first or next happen to be void, to present any fit person there-- 


unto; and to do all other acts and things belonging to the 


office of patron, for the better fulfilling, accomplishing and. 


establishing such next vacation or avoidance only, as fully..and- 
of ectually as the said Charles Hill and Robert Cooke, or either 
of them, in that behalf might or could do, notwithstanding 
the said indenture; there were also covenants in the usual form, 
for further assurance, against encumbrances by them the said 
Charles Hill and Robert Cooke, or any persons claiming under 
them, and for quiet enjoyment in *as full and ample a manner 
as they the said Charles Hill and Robert Cooke, or either of 
them, their, or either of their respective executors, administra 
tors or Assigns, might have enjoyed the same if the indenture 
had not been made, without the lawful let, &c. of the said 
Charles Hill and Robert Cooke, or any claiming under them; 
and a.covenant by Charles Hill for the production of title 
deeds. The defendant May thenaverred, that Samuel May 
being ; virtue of this deed possessed of the next presenta- 
tion to the vicarage, afterwards, on the 5th of October, 1801, 
mad his. will in writing, and thereby gave and bequeathed to 
E. T. Ma. all his right, title, and interest in and to. the same 
advowson, and having made Samuel Thompson May his execu- 
tor, on the ist of Fanuary, 1803, died without altering or re- 
voking his will, whereupon the said Samuel Thompson May 
duly proved the same, and assented to the said legacy; and 
oui T. May having thereupon become possessed thereof, 
the said vicarage on the 1st of une, 1807, became and yet was 
vacant by the death of Samuel Cooke, which was the first and 
next avoidance after the said grant to the said Samuel May; 
whereby it belonged to the said Z. T. May to present. The 
defendant £. T. May secondly pleaded the same introductory 
facts as before, and that the indenture of 1st December, 1773, 
was made on no other consideration than that which 1s therein 
expressed, and on no valuable consideration whatsoever; and 
that the same was fraudulently made by the said Charles Hill 
the father, with intent to deceive and defraud the said Samuel 
May. The plea then went on to state the proceedings on the 
first quare ‘impedit and the trial; and that by consent of the 
parties, and.of the said Charles Hill the father, present there 
‘in court, and consenting to the proceedings thereinafter stated, 
the said Charles Hill the father then and there pretending and 
claiming to be interested in the advowson of the said vicarage, 
and neither producing: or giving *notice of the said indenture 


. 809. 
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_ of the 1st day of December, 177 3, a verdict ¥ was” found ee ‘i 
said Robert Cooke, &c.; the plea then proceeded to ‘State. the 
other circumstances as in the former plea. ® Bde aah 
The plaintiff to the first plea of the defendant May repli 
that Samuel May had not any right, title, or interest what 
ever of, in, or to the said advowson of the right of the then } re~ 
sentation, or of, in, or to the advowson of the vicarage. or 
parish church of Fremington aforesaid, or to the vicarage of 
the said parish church, at the time when the said suit in the 
said first plea mentioned was commented and ‘was depending, 
or at the time of the making of the order of Nis? “Prius, or at 
the time of making the same a rule of court, or at the time: 
when the judgment was entered up, or writ issued, or at the 
time when Samuel Cooke was instituted and inducted, or at the 


time of making of the said deed of the 2d October, 1778: and 


to the last plea of the defendant May, he replied in the same 
terms, and concluded by traversing that the said deed of ist 
December, 1773, was fraudulently made by the said Charles Hi 
the father with an intent to deceive and defraud the said Sa- 
muel May. The defendant May, after several imparlances, de- 
murred generally to the first replication, and rejoined to the 
last replication, by tendering an issue on the traverse of the 
fraud. The plaintiff joined in demurrer and issue. ‘The 
plea of the defendant Langdon was not material to the ee 
sent case. 


oe 
Lens, Serjt., in support of the demurrer. The Shidebeare 
of December, 1773, to C. Hill, is a fraudulent conveyance 
“under the stat. 27 Eliz. c. 4. and void against a subsequent 
purchaser for a good consideration. Doe, ex dem. Bothell, v. 
Martyr,1 New Rep. 332. That natural love and affection i is 
not a valuable consideration will *hardly be disputed, afte: 
the case of Doe, dem. Otley, v. Manning, 9 East, 59. (to which 
the court agreed;) and the only question therefore is, whether 
the grant of the presentation to S. May, of the 2d October, 
1778, was a conveyance for a good and valuable consideration. 
‘It is not necessary, in order to make a good conveyance 
under the stat. of 27 Liz. that the consideration should con- 
sist of money: any other good and valuable consideration is 
of equal effect; and it is unnecessary to cite cases, ‘to show 
that the releasing of an adverse title is a good consideration. 
At the time of the compromise, Cooke and Hill had between 
them, as the plaintiff contends, the whole advowson; Cooke 


having the then vacant presentation, and Hill the residue of 


the advowson; Jay interposed his claim, and upon this claim 
a quare impedit came on to be tried, and while the matter 
was yet to be tried by evidence, that evidence being not yet 
‘disclosed, the parties enter into a compromise; the whe 
gument against the value of this consideration is, the plaintiff’s. - 
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assumption, that if the trial had proceeded, the then plaintiff 
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would have shown in evidence that the then defendant May ———— 


had no title at all, and that, though he gave up all his claim, 
yet, as he had nothing, therefore he gave nothing ; this is an 
attempt to rip up the whole matter, and to put it on the same 
footing on which it stood on that day; but the answer to it is, 
the defendant gave the release as a price, and the, plaintiff was 
content to receive it as a price: the one party was then content 
to take the remainder of the advowson only, and the other 
was content to give it. That was therefore by his own ad- 
“mission a valuable consideration, and must prevail against the 
prior grant i in consideration of natural love and affection only. 


‘Shepherd, Serjt., contrae The first question is, whether 
the plaintiff is estopped by the deed of 1778 from contesting 
the defendants’ title: and he clearly is not. If a grantor, in- 
deed, should recite in a second voluntary conveyance, that 
the hrys: nt was made in consideration of a sum of money, he 
would be estopped by his deed from disputing that fact ; but 
it would still be open to the grantee in the first conveyance to 
traverse the payment, and to show that the second deed was 
fraudulent. It -makes a wide difference whether one claims 
under another by a title prior or title subsequent to the mat- 
ter which is to impeach his rights. And the plaintiff, who 


‘of the father, although the father himself would be estopped. 
| Admitting the authority of Otley v. Manning, the next ques- 
tion here is, whether a voluntary conveyance be avoided by a 
subsequent voluntary conveyance; for it does not appear that 
the deed of 1778 was given for any valuable consideration. It is 
not sufficient merely to state ina plea thata deedis made upon 
good consideration; the consideration must be set forth in the 


plea, that the court may judge of its value. If the deed had . 


‘been stated to be made in consideration of a sum of money, 
the court would have seen at once that the consideration was 
good: it must also be averred, indeed, that the money was 
actually paid. Ifa deed were made in consideration of mar- 
-niage, that would suffice; but the marriage must be specially 


- averred in pleading, to give the opposite party an opportunity 


‘to traverse it. This plea merely amounts to saying, that on 
the former occasion the defendant said he had a title, and re- 
leased that which he said he had. The consideration was the 

defendant’s ‘title against the plaintiffs: in order to try the 
value of it, it is necessary to ask what was his claim, that it 
-may be seen whether it was something substantial, or at least 
’®apparently so. If he had set out on the face of his plea, a 
title which was clearly bad, which could be dubious to no one for 
~moment, the court would not say that a release of that title 


Hill 
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would be a good consideration. And since no title is. stat 
none can he presumed. Consistently with. the. whole of thig 
plea, May might have had no grounds whatever for his pre- 
tensions. However good,the plaintiff’s title may be, he could 
disprove none of the facts here stated. The plea ’ 
amounts to pleading that in 1778 Hii/ conveyed for goo 1 con- 
sideration; which clearly would be insufficient. If sucha 
plea will avail, a second voluntary conveyance with a little 
contrivance may always be made to avoid a former one: it is 
only necessary to feign an adverse title, and to release. it, 


without stating what itis. In this compromise there was. no 


good consideration whatever moving towards Charles Hill the 
father, for he was no party to the record in that suit, nor 
could his estate be at all affected by the event of it. The 
matter in dispute was the right to the then vacant presentation, 
which clearly did not belong to Charles Hill,on account of the 
prior grant of it to Cooke, If May, upon establishing. an | ap=. 
parent,title to the advowson, had obtained judgment in that 
cause, it could not have operated against the rights of Charles 
Hill, who was no party to the action. At that time H// the 
faxes had no such interest in the advowson as would enable 
him to take a release. Until the father should have previous 
ly defeated the first conveyance, the whole estate was in the 
son, and the mere release of Jay to the father. could. there- 
fore operate nothing, because the father had no estate in him, 
consequently it was no consideration. Litt, s. 447. * Also 
in releases of the right which a man hath in certain. lands, &c.,: 
it behoveth him to whom the release is made in any case, that 
he hath the freehold in the lands, in deed, or in law, at the time 
of the release made.” Co. Litt. 266.a. “ He *to whoma re- 
lease of a right is made must have the freehold.” Whatever 
interest, therefore, passed from Samuel May under that com- 
promise, enured for the benefit of Cooke only, and not for the 
benefit of Hi/l. And supposing for a moment that the release 
of the next presentation to Cooke, was a good consideration as 
between May and Cooke, yet the advowson not being in Hi// 
the father at the time of the release to him, there was no good 
consideration moving towards him. But the consideration 
must also be adequate, as well as valuable. Upton v. Bassett, 
Cro. Eliz. 445. Anderson, J. says, “ It is clear a fraudulent 
conveyance is not made void against all, by that. statute, but 
only against those who afterwards come to the land upon good 
consideration; for so are the words, and so was the intent of 
the statute: and therefore if a man who hath not good govern- 


Peat 


of his lands upon trust, and without. any ‘considerations. and 


afterwards one procures him, for five hundred pounds, or 
other peity consideration, to sell unto him lands worth 


drec pounds per annum; although this ioe? purchas © pays 
money, yet he shall not avoid the first conveyance; for the 
‘statute was made to help those who came to land ‘upon 
eration lawfully, and not without consideration, or 

by any. indirect means: and this case hath been resolved.” 
Doe, dem. Watson, v. Routledge, Cowp. 712. was decided on the 
same ground. [The Court observed that they had no means 
‘to judge of the adequacy of the consideration in this case, and 
the proposition must be confined to such cases where the con- 
sideration was so small as to be palpably fraudulent. Such a 


deed, it was true, would not avoid a prior voluntary convey- - 


ance.] It is manifest upon the face of this plea, that the con- 
sideration was so small as to be palpably fraudulent. 


*Lens, inreply. There is great reason to impute. fraud to 
the plaintiff, who having been conusant of ‘his’ father’s buying 
_ Off this claim upon the estate which he himself derived from a 

lunta 'y conveyance, and knowing that the father treated the 
endants’ title as real, and bought it as such, is now desirous 
to dispute the consideration he was to pay for it. The de- 
fendant’s whole argument rests on the supposition, that the fa- 
ther colluded with a stranger to defraud the son by the second 
conveyance, which is inconsistent with all probability. It is 
very apparent what inducement the father had to join in the com- 

- promise between Cooke and May: he then had in himself and 
is Pape whole advowson, except the presentation granted 
, and wished to quiet the title: he therefore came in, 


it, the interest of the father and son then being one: and it 
is too late now to say that the son is not estopped as well as 
the father. The plaintiff has not pleaded that the second 
conveyance is fraudulent, which he might have done if it were 
so. The argument drawn from Littleton to show that a re- 


lease could not operate, begs the question, for if the second 


was a conveyance for valuable consideration, the father still 
retained such an interest that the release would operate: but 
that argument is of no avail for another reason, namely, that 
the deed contains the words give and grant, which will pass 
the estate, if the word release will not. In the case of Ree v. 


suing out of the whole of an estate, parted with her security 
“whole, and took a security ona part for the same sum, 

in is CoOieanON of having a remainder over limited to her 
Ur ger children, i it was held to be a conveyance fora valuable 


consideration. “That case coincides with this in two ‘points; 


first, that it was'a relinquishing of the *whole in consideration 
‘of a part, and, secondly, it proves that there may be other va- 
tuable ‘considerations besides money. 


Cur. adv. oa? 


not upon a device to defeat the right of his son, but to confirm 


, 2 Wils. 356. where a widow having a rent-charge is- 
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MAnsFIELp, Ch. J. now delivered the opinion of the court. 
This is a writ of guare impedit against the bishop of . Exeter 


_ and Edward Thompson May and Richard Langdon, who have 


obtained from the bishop the institution of Langdon, upon the 
presentation of May, to the living of Fremington. The title 
of Charles Hill, the plaintiff in this action, depends on a deed 
executed to him by his father, and set out in the declaration. 
[ take no notice of what is pleaded by other persons, only 
what is pleaded by May. His lordship then recapitulated 
the substance of the first plea, and observed that the next plea _ 
stated the same things, and further alleged fraud in fact, on 
which issue was joined. The replication to the first plea is, 
that Samuel May had no interest in the premises: to this there 
is a demurrer, and two or three questions are made. The 
great objection and ground of demurrer to the replication is, 
that it is just the same thing whether S. May had or had not 
any actual title; for he gave up whatsoever he had, and there- 
fore it is quite immaterial what he had. The ground on which 
the defendant proceeds is, that the deed of 1773 was a volun- 
tary deed without any consideration but love and natural af- 
fection, and therefore void against a purchaser for a valuable 


consideration by the statute of E/iz. That 5. May is a pure 


chaser from C. Hill; and therefore, being a purchaser, the-vo-. 
luntary conveyance previously made from father to son be- 
came void against him. Now on the general doctrine that vo- 
luntary deeds, however reasonable, are void against a subse- 
quent deed in consideration of money, there can be no doubt; 
for very strong cases have decided, *that if a man after mar- 
riage make the most prudent settlement on his wife and chil- 
dren, such a deed as every wise man must approve, if the fa- 
ther is dishonest enough to sell it for money afterwards, he 
may. ‘The question therefore is, whether this is a release 
made for a valuable consideration. [here can be no doubt 
in general, that the giving up a right, without fraud, is a valua- 
ble consideration; tke relessor parts with that for which the — 
other party may very reasonably give money; but it is sug- 
gested on the other side, that this might be done fraudulently 
on the part of the father to cheat the son. It might be sufficient 
to say we do not. presume fraud; but that if there be fraud, 
it should be the subject of a plea; but itis exceedingly difficult 
to discover how fraud could be committed here. The father 
might have sold the advowson for a sum of money at once, and 


no doubt, if his object was to defeat the estate which he had be- 


fore given to his son, unquestionably he would thereby have 
acquired what he wanted: but it is not likely that he wished to 
give to May, rather than to his son, the next presentation after 
that to which Cooke was entitled. One cannot see what advan 
tage he could get by this transaction, for he got no money ; we 
must therefore conclude that the release was intended for se- 
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curity to his son’s title, and that he thought it beneficial to his 1800. 


son’s title. to make this bargain. And in this view of the case, _—~ 
the son will have the benefit of this release in his future right Ludlow 
to the advowson. The plaintiff might have replied fraud in p,ummosd. 
the father, if he would, and might have gone to issue on it; 

buthe has not. We are therefore of opinion, that the sw lpeane 

ant is entitled to the judgment of the court. | 


Judgment for the dedesiinge 2 


D4 fit | 
i 


~~ emf & Pitman 
“Libor and Wire, Conusors. DrummonD andothers,Co- #94 
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-SELLON, Bokss; ona fdirinér: day fal moved that afine sur A fine ear 
concessit might pass, which the parties had covenanted to levy, gpg a 
but which the chirographer had refused to allow, under the idea where the in- 
that this species of fine was not the proper fine to pass an es- ogg 
tate in fee. Se//on contended, that it was at the peril of the party ewe parti- 
what might be the operation ‘of the fine levied, and that the rare ae ig eesee 
occurrence of a particular fine did not render it proper that the oon ra aga 
officer of the court should prejudge the question, and refuse to 

t pass. ‘he premises intended to be conveyed had been de- 
vised by a will which first gave an estate for life, with several in- 
termediate estates of inheritance, with the ultimate remainder 
over in fee ; but some of the limitations were so framed that, 
it was very doubtful whether they gave merely an estate for 
life, or any greater estate, and the parties had been advised to — 
levy this species of fine, because a fine sur conusance de droit: 
might possibly work a forfeiture of some of the estates intend- 
ed to be conveyed, and so defeat their intention; whereas a 
fine sur concessit would equally pass an estate for years, for 
life, in tail, or in fee, as Mr. Cruise observes, On Fines, 65.: 
but 2 Bl. Gomm., to ‘which he refers as his authority, does not 
enumerate the two latter estates. Or such a fine may be le- 
vied, as Mr. Preston remarks in his work on conveyancing, 
212. by the words, “ all and whatsoever other estate the party 
hath in the premises.” The effect of such a fine was much 
considered in the case of Piggot, on the demise of Lee, ve The 
Earl\ of Salisbury, 2 Mod. 109. T. Fon. 68. 2 Lev. 154. 3 
Keb. 321., &c. And though the court came there to no de- 
cision upon the point, it seems to have been considered that 


such a fine was good. *In the case of Lethiewller v. Tracy, i * 95 


3 Atk. 728. 730. Lord Hardwicke, Chancellor, held thata fine 
sur concessit might well pass a reversion in fee. — 


Cur. adv. vu 
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‘809. On this day Mansrrexp, Ch. J. observed, that West’s Sym- 
— boleography, which had always been esteemed’ a book of au- 
“Pati thority, part 2. s. 127., contains a precedent of sucha fine in 
Gladstone. the words, quod predict. H. & M. concesserunt et reddiderunt 
tenementa predicta cum pertinentiis prefato T. et heredibus 
suis, durante vita ipsius M. with warranty of the same estate. 
In s. 63. a like fine is levied, with a grant of two terms of 
years, if a life so long last, cemaintter for life, with the rever- 

sion over in fee. 


 ‘HEaTH, J. observed, that anciently the courts weal: not 
permit such a fine, but that in the cases cited on the motion, 
it was taken for granted i in argument that such a fine might be 


levied. 
Be : Rule absolute.(a) 
(a) But see Seymour v. Barker, post, Mich. term, 1809. 
ae GD) tee x 
June 20: BoLTon against GLADSTONE. 
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age? 


If it ean be . THIS was a writ of error brought to reverse a ,jadiosenk of 
eagy aaa pn the court of king’s bench. ‘The plaintiff below declared upon 
sentence of a a policy of insurance, effected by the plaintiff, as agent, upon 


foreign court the ship Oxfolmeand her *cargo, both warranted Danish, at and 


of prize, that 
ie saat con- from the island of St. Thomas to the coast of Africa, during 


demned onthe her stay and trade there, and at and from thence to Surinam, with 


See leave to call at Bermuda on her outward passage, and to ex- 
was enemy’s change goods and slaves with any vessels. ‘The declaration 
Mtcnee’ js averred that Fames Hazzell, Fames Murphy and R. D. Fe 

conclusive ev- #2ngs Were interested in the ship and cargo to the whole amount 
idence in, the insured; that they were at the time of the insurance, loss, and 
that the pro- action brought, Danish subjects, and that the ship and cargo 


ent 1 *°% were Danish; the loss averred was a capture by persons un- 


* 86 known. Upon the trial of this cause at Guildhall, a abel 
Although it verdict was found, which in substance stated, 
appearson the That. the plaintiff, as the agent Hazzell, Murphys; “and 


face of the sen- 
anes that the Fennings, and on their account, effected the. policy i in question, 


prize court which was subscribed by the defendant, upon the ship Oxholme 
attained that and goods. That the cargo was loaded on board the ship at 


conelusion 
_ through the the island of St. Thomas for the voyage insured; and that the 


eating ship Oxholme was at the time of lading of the goods on board, 


dence and and of the making of the policy, and until, and at the time of 
rtles of pre- | 
sumption established only by the particular ordinances of their own country, and not admis 
ble on general cect aie 2 


\ 
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the. capture and loss, a Danish ship, and the property. of Haz- 


zell, Murphy, and Fennings, and that the cargo was also Da- 


nish property, being the property of Hazzell & Co.; that Haz- 


zell, Murphy, and Yennine’s were, during all the time. afore- 
said, sulyects of the king of Denmark, residing and domiciliated 
at the Danish island of St. Thomas, and interested in the ship 
and cargo to the amount insured. . That the ship at the time 


1809. 


Bolton 


Vv. 
Gladstone. 


of her sailing, and during her whole voyage, until, and at the — 


time of the capture, had on board, to show that she was a Da- 
nish ship, the papers following, viz. a Latin pass, a Medtterra- 
nean pass, a bill of sale, a muster roll, a measure brief, a cer- 
ficate of property, and every other document usually cartied 
by | Danish ships. Vhat the first and second mate, and other 
oleae, and the crew of the *ship at the time of the voyage, 
were Danes and Swedes, except one man, who was an Ameri- 
can; and that not one man on board at the time of the capture 
was a subject of any nation in a state of hostility to France. 
That. at the time of making the policy, and from thence until 
and at the time of the capture, there was open war between 
Great Britain and France. That the ship with her cargo on 
-board sailed from St. Thomas, and in the course of the voyage, 
insured, was captured by two French frigates, and carried into 
the French island of Senegal, where proceedings were insti- 
tuted before the tribunal for determining questions of prize; 
and that court, upon the grounds stated in the following sen- 
tence. ¢, condemned the ship and cargo as good and lawful prize, 

ordered them to be sold; and that they thereby became 
waally lost to the assured. he sentence of condemnation 


#87 


was as follows: “Liberty. Equality. I, Emile Blanchot, 


commandant and administrator of Senegal, Goree, and their 
dependencies, assisted by Citizen Sebastian Malvoire, chief of 


the civil courts of the marine in this island, P. dA. Marca, and — 


Paul Benis, merchants, of Awar, and Soseph Frangois Chare 


- boniere, registrar of -this colony, ‘having seen the verbal 
process of the capture of the ship. Oxholme, carrying Danish 
colours, Captain ¥. Fowle, seized the 30th of Germinal 
last by the frigate of the republic Re Sener ée, conmanded 
by Citizen Wellimets, capitaine de vuisseau; having examined 
and compared all the instruments and papers. selating 
to the said ship Oxholme, particularly two muster rolls, 
one in the Danish language, dated 15th November, 1797, 
and the other in the English language, dated 17th November ) 
1797, and a bill of sale of the aforesaid ship, dated 24th May, 


1796, signed i H. }. Plewsher ; considering that the. vessel, 


of what built unknown, was sold to a subject of a neutr al 
‘power only since the declaration of the present *war, and that 


__the bill of sale makes no mention either of her place of built, 


or of her original owner; that the mate and the third officer 


were naturalized Danes only since the declaration of the pre- | 
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sent war; and that the greatest part of the white men of the 
crew were subjects of hostile powers; I decree the said vessel © 
the Oxholme, to be good and lawful prize, conformably to the 


10th, 11th and 12th articles of the regulations concerning pri- 


zes, of the 21st October, 1744, which are thus worded: * Every 
vessel of enemy’s built, or which shall have been owned by 
an enemy, shall not be deemed to be neutral, or belonging: to 
an ally, if there be not found on board some authentic instru- 
ments, certified by public officers, who may ascertain the date 
of them; which prove that the sale or transfer thereof was 
made to some one of the subjects of allied or neutral powers 
before the declaration of the war,’ &c. ‘ No respect shall be 
paid to passports granted by neutral or allied powers, either to 
the owners or masters of vessels who are subjects of hostile 
states, if they were not naturalized before the declaration of 
the present war.’ ‘ All foreign vessels shall be lawful pri- 


-zes, on board of which there shall be a supercargo, merchant, 


clerk, or marine officer of any of his majesty’s enemies; or of 
which the crew shall consist of more than in the proportion of 
one third of seamen who are subjects of hostile states.’ Ac- 
cordingly, I decree the said vessel the Oxholme to be sold in. 
the usual form, and the proceeds to be delivered to whom of 
right they belong. Done at the government house of the 
French island of Senegal. Signed, Paul Benis, Marca, Mal- 
voire, Blanchot. Charboniere, registrar.” But whether, &c. 
The court of king’s bench gave judgment for the defendant. 

This case was argued in the exchequer chamber, in Trinity 


term, 1808, by fennzngs, for the plaintiff in error, and Scar- 


lett, for the defendant. 


* Fennings, tor the plaintiff. The principle was laid down 


_ by Lord Mansfield in the case of Bernardi v. Motteux, 2 Doug. 


574., that no sentence of a foreign court, on the face of which _ 
it did not expressly appear that the condemnation proceeded 


_ onthe ground of the prize being enemy’s property, was conclu- 


sive to.disafarm the warranted neutrality. The clearest infer- 
ence of enemy’s property, if the fact is to be gathered ‘from 
the sentence by inference only, will not sufice. The cases of 
Pollard v. Bell;8 T. R. 434. Price v. Bell, 1 East,. 663. 
Mayne v. Walter, 2Park, 6th ed. 474., are all consonant to 
this principle; and if it-had been still adhered to, much injus- 
tice would have been avoided. The first case which departed 
from it was that of De Souza v. Ewer, decided at Nisi Prius 
by Lerd Kenyon, Ch. J. at the Guildhall sittings after Hilary 


term, 1789, reported in Park, 4th ed. 361.; but his lordship in 
_a subsequent case of Helstrom v. Rhodes, 8 T. R. 444. n. de- 


sired that it might no longer be considered as of any authority, 
and it is therefore unfit that a decision which has thus been 


—— 
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reconsidered and annulled by the same judge who pronounced 
it, should again be set up. It does not appear on the face of 
the senterice, that the neutrality of the Oxholme was in question 
before the court of Senegal. The sentence itself expressly 
declares that she is a neutral, but imputes that she became 
such after the commencement ‘of. the ware The court must 
therefore necessarily have condemned her as a neutral; the 
sentence, itis true, sets out a number of French Sedinknces: 
which have not been complied with, but it does not state the 
failure to observe them as an indication of fraud, and of ene- 
my’s property, but as the substantive ground of condemnation. 
The ordinances require that upon the purchase of a ship by one 
neutral of another, certain things shall be performed, which 
may often be impossible; but these being merely french ordi- 
nances, and not founded on the law *of nations, are not obli- 
gatory on the Danes. The sentence evidently proceeds on 
the absence of a single document. The words good and law- 
ful prize occur in all sentences; and although they are found 
in this, the whole sentence appears to proceed on a ground 
which fortifies the warranty of neutrality. The sentence states 
that the mate and third officer are Danes naturalized since the 
war began; that the greater part of the white men of the crew 
are subjects of hostile powers. The court below relied on 
these circumstances, and supposed that the French court deci- 
ded on them as zndicia of enemy’s property ; but they are such 
-ascould not legitimately warrant the French court in coming 
to this conclusion. Lord Kenyon, Ch. J. thought that the 
French had no right to make ordinances to bind other nations. 
In the case of Pollard v. Bell, the French sentence proceeded 
on the ground that “ the captain’s quality of enemy served to 
legitimate the prize ;” yet the court held, that the warranty of 
neutrality was not broken: and in Bird v. Appleton, 8 T. R. 
_. 566., Lord Kenyon said that the case of Pollard v. Bell was 
decided after great consideration. The judgment of the court 
_ below will amount to a decision, that all sentences of condem- 
nation whatever disaffirm the warranted neutrality. Tche case 
of Lothian y. Henderson, 8 Bos. & Pull. 505. does not affect 
_ this case; for the sentence there expressly finds that the ship 
Was not neutral property, but ‘* was to be deemed the proper- 
ty of the enemies of the republic.” In the case of Kindersley 
wv. Chase, 2 Park, 6th ed. 486. it clearly appears on the face of 
the sentence, that the ship was condemned on the ground 
of its being enemy’s property. In the present case no such 
-grounds appear on the sentence. But even if the sentence did 
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“eondemn i it as enemy’s property, it is not conclusive against the . 


~ plaintiff in the present action. In the Duchess of Kingston’s 
Ang} 11 a Tr 198. a distinction was taken as to the effect 


1809. 
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"of sentences 7m rem ; that they conclude the property os the 
thing against which the process is, but that they are no further 
admissible in other courts having equal cognisance of the 
cause, as evidence of personal rights, than so br as their jus- 
tice is apparent ; and that as to all personal rights, the party 
affected is at liberty to impeach the sentence. [ Mansfield, Ch. 
J. observed, that this argument would go to impeach by cole 
lateral evidence every sentence that could be pronounced, and 
the authority cited either could not be law, or was misunder- 
stood.] A condemnation, in order to bind the property, must 
be the act of a court of competent jurisdiction. - But it appears - 
on the face of this sentence, that it is not the act of a compe- 
tent court of prize. In the case of the ship Flad Oyen, 1 Rob. 
135. Sir W. Scott determined, that a court of prize must be 
constituted not only in conformity to the general speculative 
principles of the law of nations, but to the usage and practice 


of nations. But this court has none of the characters, of a legal 


Scarlett, contra. The oars verdict pie states that 
the proceedings were instituted before the tribunal for deter- 
mining questions of prize; and the names and titles of the 
persons adjudging do not militate with this; nor is it to be 
therefore inferred that these persons are not commissioners of 
prize, because they call themselves by other descriptions; if, 
however, there had been any doubt on this point, it was a 
question to be submitted tothe jury. It is unnecessary to go 
through the cases that have been cited, for none of them, not 
even Bernardi v. Motieux, is applicable. It may be admitted 
that if the sentence does not proceed on the ground of the ship 
being enemy’s property, it is not conclusive against the. neu- 
trality. _T he whole question therefore turns on the. construc 
tion of the sentence: the circumstances of suspicion *which 
are stated, that the ship is of built unknown, that it has been 
sold to the neutral since the commencement of the war, which 
is not-only a violation of the french ordinances, but in some 
cases would be deemed to violate the law of nations according 
‘to our own interpretation of it, all are pregnant with fraud. 
‘The 10th ordinance is a rule of evidence by which the French 
court was bound, and although it might not be the rule of 
evidence in our courts here, we are not the less bound by the 
French sentence. Several acts of parliament prescribe parti- 
cular modes of evidence in this country: the mutiny act makes 
the copy of a soldier’s examination evidence of his settlement, 
of which the examination itself is not evidence, Suppose a 
cause to be tried in Scotland depending on this question; it” is | 
impossible to contend that a Scotch court could reject the evi- 
dence of an order of the court of general quarter sessions in 
this country adjudging the settlement, upon the ground that 
their adjudication was founded on no better evidence than 
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‘such a copy, and that a rule admitting that evidence was un- 
reasonable. Sir W. Grant, master of the rolls, well’ lays down 
this doctrine inthe case of Kindersley v. Chase, where he says, 
“Tt has been matter of complaint against us (how justly, is 
another consideration) that we have no such code, (as the 
ordinance of Louzs XIV. of 1681.,) by which neutrals may 
learn how they may protect themselves” against capture and 
condemnation. Now the [French] court in this case seems 
to me to have well and properly understood the effect of their 
own ordinances. They have not taken them as positive laws 

ding on neutrals, but they refer to them as _ establishing le- 
gitimate presumptions, from which they are warranted to 
draw the conclusion that it is necessary for them to arrive at, 
before they are entitled to pronounce a sentence of condemna- 
tion.” It cannot be conceived from reading *this sentence, 
that the ship was condemned as lawful prize upon the ground 
of being a smuggler; or for any other fiscal purpose: it is ap- 
parent. that she was condemned as a prize of war. The ordi- 
nance, it is true, does not not say in express terms that under 
such circumstances a ship shall’be deemed enemy’s property, 
but it says she shall not enjoy the benefit of neutrals or allies ; 
_and as there are but three known relations of nations, neutrals, 
allies, and belligerents, if the two former are excluded, it ne- 
cessarily follows thata ship belongs to the latter. The practice 
of the French courts requires the captured to exhibit proof that 
the sh D ‘was not owned, and not built, by an enemy; and al- 
ac though 1 there is no proof that she was owned or was built by 
an enemy, in the absence of evidence to the contrary, | the 
court condemns her agreeably to those ordinances. “The lan- 
guage of the court of Senegal then, in pronouncing this sen- 
tence, amounts to this; that according to the rules of evidence 
which have been laid down to assist them, they declare this to 
be: enemy” s property. And in all cases where the court draws 
the conclusion of enemy’s property, whatever be the premises 
on which they form it, the decision is binding. In the case of 
Baring vy. Claggett, 3 Bos.&? Pull. 201. the sentence of condem- 
nation was entitled “‘ the condemnation of the English ship 
Mount Vernon,” and Lord Alvanley, Ch. J. observed, that if 
those words were to be deemed part of the sentence, they were 
of themselves i imperative on the court to hold that the warranty 


had not been complied with, but that whether she was condem- 


ned as not being an American, or for not having those docu- 
_ ments which entitled her to the privileges of an American flag 


in the court of a belligerent power, the sentence was conclu- 


sive. The case of Barzillai v. Lewis, 2 Park, 6th ed. 469, 
and mhany other cases, nave proceeded on the same ground. — 


s ennings, in seule This case exactly coincides with that 
Kindersley v. Chase. The contract here is, that the ship is 
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_ neutral, not that she shall be so navigated as the French ordi- 


nances require neutrals to be navigated, and the sentence ex- 
pressly states that she is neutral, and thereby shows. that the” 
pias has complied with oo ean. t ear se 

| Ciné ado. ull 


On this day Mansriet, Ch. fe delivered the opinion: n of 
the court. : 

The question here is, whetes the sentence of condemna- 
tion on which the defence to this action is founded, is conclu- 
sive evidence against the plaintiff, that the ship insured by 
this policy was not a Danish ship. ‘The insurance is on a 
voyage to St. Thomas; the ship is taken in the course of her 


_ voyage, and is carried into a port in Africa and condemned. 


The sentence of condemnation was given in evidence to prove 
she was not Danish as warranted: A special verdict was 
found, stating the facts. Ifthe court were at liberty to look 
out of the sentence, there is very little doubt but that the sen- 
tence was wrong, and that the ship and cargo were Danish as 
warranted; but if we are not at liberty to look out of the sen- 
tence, it is very little material what were the circumstances of 
the case on which that sentence was given. . The part of the 
special verdict then on which the case depends, is the sentence 
of the court of Senegal, (which his lordship read.) It is suffi- 
cient to observe, that every letter relating to the ship’s papers 
shows that the question was, whether the vessel was Danish, 
and neutral property: and that it all goes to show, that accord- 
ing to the rules prevailing in the courts of France, grounded 
on their ordinances, the property was not neutral.. In several 
cases, sentences of foreign courts have been held not to be 
conclusive evidence on this head, because on the face of them 


‘it has appeared, perhaps inadvertently, *that the ships" ‘were 
condemned, not because they were enemy’s property, or not 


neutral, but on some collateral matter, as the not having cer- 
tain papers on board; but such authorities do not apply to any 
cases where the courts have determined, as here, to condemn 
the vessel as not being neutral. If they come to the conclu- 
sion, it is quite immaterial through what media they arrive 
at it. Several circumstances here would have created suspi- 
cion im any court, and they could not have been mentioned in 
this sentence on any ather ground than that of its being a ques- 
tion whether the property was neutral or not. In the case of 
Kindersley v. Chase, at the Cockpit, the master of the rolls 
has well explained in what light these sentences are to be 
considered. It is not that the courts of foreign nations can 
condemn on their own ordinances, for they do not bind other 
nations; but those ordinances are for the most part rules of 


evidence, or general principles of justice, adopted for the gui- 


dance of their own courts; and if the property is condemned 


# 
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thereupon, though the rules might not be found in the courts —_1809. 

~ of this country, and though all the French directions about the —————— 
ship’s papers are not binding on.us, we must be bound by the “/adstone 
sentences pronounced upon those rules. Therefore the andg- Gildart, 
ment of the court below must be affirmed. 
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_*Ciurreanuce, 2 eae ey DeBary, tenant; LANGTON, June 21. 
ae vet ciate ~ | vouchee. 


THE attorney employed in this case had received instruc- The court 


tions to prepare a deed to make a tenant to the pracipe, in —. 
order to suffer a recovery of all the messuages and lands of ry to be a- 
BS G _Langton the father, and W. G. Langton the son, in the ™ended by 
inserting a pa- 

of Gloucester, which were formerly the estate of rish not nam- 


Bridget Langton i in fee tail, with remainder to herself in fee. ed in the deed 
o make a te- 


Amongst these premises was Siston farm, which lay partly in ergy the 
the parish of S%ston and partly in the parish of Pucklechurch. a al- 
The parish of Pucklechurch being inadvertently omitted both eit = — 


in the deed to make a tenant to the preczpe, and in the re- the parish 
was named 


SPREE YS et: ee » in the in- 

eS ; structions giv- 

Sh jecd, Serjt.,.now moved to amend the latter, by insert- €" for prepa- 

~ ringthat deed, 

ing the name of that parish. The court were at first inclined and that the 

to permit the amendment, conditionally, on the parties’ filing !ands- were 

parcel of the 

an affidavit, stating the fact, which did not appear by the affi- estate of an 

davit then before the court, that the lands in Pucklechurch were ——. Pi 

parcel of the estate formerly of Bridget Langton; but on the yas intended 

affidavit of the circumstances being produced in the following to pass. 

term, the court, adverting to the omission of the deed, observ- 
ed that, as to the land in Pucklechurch, there could be no 
good tenant to the precipe, and therefore refused the amend- 


ment. 


att, GD tie — 
* OF 


4 gee) . 


THIS was an action for money had and received, brought PB the 
verpool 


to recover back from the defendant, who was collector of the dock acts, 8 
duties payable at the docks in the port of Liverpool, the sum of gs c. ae 
nd r€0 
HL. c. 86. a vessel which clears out from Liverpool, her home, with a cargo, and returns with a 
‘eargo, incurs only one duty, although she may have traded to intermediate ports, and sold more 
than one cargo during her absence. 
~The rate of duty shall be the rate imppsed on ships trading from Siete to the most dis- 
so of the several ports to which she eee duri ing theinterval. 
ou. UH. 
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83/, 15s. 3d. which had been paid by the plaintiffs by com- 


——-———_ pulsion, and under a protest. Upon the trial of this cause at = 


Gladstone 
. Gildart. 


Lancaster, at the Spring assises, 1809, a special verdict was 
found, which stated in substance, ‘ that the ship’ Kelton, where- 


_ of the plaintiffs then and _ still were the owners, belonging to 


and registered at the port of Liverpool, was, in September, 
1807, about to clear outwards from Liverpoo/ witha cargo of 
goods for Halifax in North America; and that thereupon the 
defendant, being the collector of the dock duties of the port 
of Liverpool, as such demanded from the plaintiffs, as the 
owners of the said ship, payment of 33/. 15s. 3d. as and for the. 
Liverpool dock duty, by him insisted to be payable on her so. 
clearing out, and refused to permit the ship to clear out until 


- the same should be paid. Whereupon the plaintiffs, as the. 


__. owners of the said ship, paid to the defendant, as such collect- 
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or, the sum of 33% 15s. 3d., in order to enable the ship: to 
clear out and proceed. from: Liverpool for Halifax. That the 
ship did thereupon clear out and proceed with her cargo from 
Liverpool to Halifax, where the same was discharged, and — 
another cargo was shipped on board the said ship at Halifax 
for Demarara in South America; with which last-mentioned 
cargo the same ship afterwards sailed from Halifax and arrived 
at Demarara, where the same goods were discharged, and 
another cargo of goods was thereupon shipped on board the 
same ship at Demarara for Liverpool, with which last-men- 
tioned cargo the same ship afterwards sailed from Demarar 
for Liverpool, *and with the same cargo arrivedthere in Sune, 
4808. That upon her arrival at Liverpool, the defendant, as" 
such collector, demanded from the plaintiffs, as the owners of 
the ship, payment of a further sum of 33/. 15s. 3d. as and for 
the Liverpool dock duty, by him insisted to be payable on her 
entry inwards, and refused to admit the ship to enter until the 
same should be paid. Whereupon the plaintiffs, as such own- 
ers, paidto the defendant, as such collector, the sum of 33/. 
15s. 3d. in order to obtain an entry inwards for the said ship 
into the said port of Liverpool, having first protested to the 
defendant, as such collector, against the validity of the de- 
mand. But whether, &e. 

The duties in question were first created by an act passed 
8 Anne, c. 12. the preamble of which recites that the entries 
into the portof Liverpool had been found so dangerous and 
difficult, that great numbers of strangers and others had fre- 
frently lost their lives, as well as their ships and — goods, for 


- want of proper land-marks, buoys, and other directions into 


the said harbour, and when such ships had entered the said 
port, had been exposed to great dangers for want of a con- 


venient wet dock or basin ; and that it was conceived to be 


highly necessary for the preservation of ships, that a conve- 
nient wet dock or basin should be made, and that at the entrance 
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into the said portand harbour, buoys should be placed, and 
necessary land-marks. erected: and also reciting that the 
mayor, aldermen, bailiffs, and common council of the borough, 
in order for making the said dock or basin, had granted a 
piece of ground, containing four acres, or thereabouts, parcel 
of the waste of and belonging to the said borough and cerpo- 
ration. But forasmuch as making the said dock or basin, 
and the sluices and canals thereto intended'to belong, and for 
preserving and maintaining the same, (when made,) would 
cost more than the inhabitants of the borough and corpo- 


ration could raise, and *that the same could not be effected . 


Gut the aid and assistance of all persons trading to and 
from the same ; and the hazard and danger all ships are ex- 
posed to for want of such advantages, would be by this means 
in a great measure taken away ; it was by the first section en- 
acted, that the said piece of ground should for everbe and re- 
main to the use, intent, and purpose before mentioned. And 
yy the third section it was enacted, that for the better effect- 
ing and support of: the premises, there should, from the 24th 
Fune, 1710, for the term of 21 years, be paid unto the mayor, 


&c. or to their collectors or deputies, for every vessel (the | 


queen’s ships of war, and others employed in her majesty’s 
service only excepted) trading or coming into or out of the 
- said port with any goods or merchandise, (the limits and ex- 
tent whereof are as far as a certain place in Hoylake called 
the Redstones, and from thence all over the river Mersey to 
Warrington and Frodsham bridges,) by the master, owner or 
owners of such ship, the several rates, tonnage, keelage, or du+ 
‘ties, (according to the full of their reach and burden,) there- 
inafter particularly rated and described, for every ton of bur- 
den of such ship, &c. (that is to say,) for every vessel using 
the coasting trade of this kingdom, trading to and from the 
said port to any part of Britain or Wales, the several rates and 
duties following, (that is to say,) for every ship so trading be» 
tween the said port and St. David's Head or Carlisle, 2d. per 
ton ; and for every vessel trading between St. David's Head 
and ‘the Land’s End, or beyond Carlisle, to any part in or on 
this side of the Shetlands, or to and from the Isle of Man, 3d. 
per ton; and for every vessel trading to any part of Jreland, 
up the queen’s channel beyond the Land’s End, or beyond the 
Shetlands, 4d. per ton; for every vessel trading to and from 
Norway, &c. 8d. per ton ; for every vessel trading to and from 
Newfoundland, &c. 1s. per *ton; for every vessel trading to 
and from the West Indies, Virginia, or any other part of Ame- 
rica, &c. not named before, 1s. 6d. per ton. The fourth sec- 


tion directed that such duties should be paid at the time of | 


such ship’s discharge, either inwards or outwards, at the cus- 
tom-house in the said port, so as no ship should be subject or lia- 
ble to ‘pay the duty but once for the same wih sk both out and 
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home, notwithstanding such ship might go out and return back 


mmm with a lading of any goods or merchandise. Xt was provided 
Gladstone | 


by the 17th section, that the duties should not attach on any 


- vessel which should be forced into the harbour by distress of 
- weather, or of the enemy, or otherwise, and should int 


“said 
harbour or dock discharge or unlade in order to repair any 
damage done to, or sustained by, such ship or vessel, and 
should relade the goods and merchandises so discharged or 
unladen ; nor to charge any ship or vessel with the duties 


3 diorenil which should sell and deliver inthe said harbour or — 


dock any part of her lading, only in order to’ vepair,refitior 
victual; or forany other necessary services of such ‘s 
vessel; or (by the 18th section) on any vessel, belonging to, 


or bound to orfrom the port of Chester, and coming’ within 
the limits aforesaid, in case such ship should neither load nor 
discharge the goods: therein, within the limits of the:said port 


of Liverpool. By another statute passed in 2 Geo. IIL. c. 86. 

s. 7. it wasenacted, that the tonnage duties to be thereafte 

paid, or made pay able by any of the said former acts, or ‘that 
act, upon all vessels coming into or arriving in the port of 
Liverpool, should be made due, payable, and be paid at the 
dock office to be kept in Liverpoo/, to the receiver-or collector 
of the dock duties for the time being, upon’ the arrival of 
every such vessel inwards at Liverpool, and before such vessel 


_ should be discharged, or cleared inwards at tne ee 


or by any custom-house officer, 2 ‘eae 


* Lens, Serjt., fae! the olaintiff, dace’: that j in on 


woyages Only one duty was payable under these acts of parlia- 


ment for one voyage out and home, and that the question here 
was merely this, whether the circumstances of the ship going 
to Hal; ifiace, changing her cargo there, and proceeding to Dema- 
rara, there discharging, and taking in afresh cargo for England, 
constituted, within the meaning of these acts, one voyage or 
two. And he contended that this was only one voyage within 
the meaning of the third section of 8 Anne, which imposes the 
rates; the act is carelessly drawn, and does not preserve the. 
same form of expression; sometimes it speaks of vessels tra- 
ding between two places, and to another, sometimes of vessels 
trading to a place, sometimes of trading-up the channel, but 
most frequently of vessels trading to and from the parts men- 
tioned; which:shows that a trading to one place, and again a 


trading from some place to the port of Liverpool, are compre- 


hended under the liability to the single duty. © With relation: 
zo the port of Liverpool, it must be quite immaterial at how 


"many intermediate places the ship touches while she is ‘out. 
The consideration for the payment of the: tolls, is her enjoy- 


ment.of the dock while she -is at Liverpool, and the» conve- 


“niences of that port are equal in degree:while she is” there, 3 


and therefore requiye only the same amount of compensation, 
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whether the vessel goes only to Halifax, or proceeds to any 
further place. The identity of the voyage, in the sense in 
which it is used in cases of insurance, is wholly foreign to 
the question. There indeed it is necessary to ascertain the 
_ risk insured, and in that view, the question whether a voyage 
_ is the same voyage, may often be material. If a ship comes 
‘ to Liverpoo/ from several ports, she may so far be considered 
as making a voyage from each of those ports, that the same 
rate of duty may be due, which is payable in respect of a ship 
coming from the most distant of them, *but no further. But 
_ to what number of ports soever the captain of the ship may 
choose to go, is in all other respects wholly immaterial. 


Wiliams, Serjt., contra, It will appéar upon that part of 

_ the special verdict which states the trading to Halifax, Dema- 
vara, and Liverpool, that within the purview of this act two 
- voyages have been. performed. “The statute directs that there 
shall be paid “for every ship trading or coming into or out of 
the said port with any goods and merchandises, the fol- 
lowing, viz. for every ship using the coasting trade, and ‘tra- 

_ ding to and from the said port to any port of Britain or Wales, 

- the duties following, viz. for every ship so trading between 
the said port and St. David’s Head, &c. two pence,” &c.: the 

- ‘words “* so trading” must be explained by what has gone be- 
fore, and each of the clauses fixing the different rates of tolls 
“must be read in the same way as if the first words to which 
the expression ** so trading” refers were repeated in everv 
member of the clause. It would then stand thus in respect to 
the present case; “ for every ship trading to and from America, 
_ &c. trading or coming into or out of the said port with any 
goods or merchandises, for every ton the sum of 1s. 6d.” The 
first section having regulated the amount of the duty, the se- 
cond directs when they shall accrue. Such duties to be paid 
at the time of the ship’s discharge either inwards or outwards, 
‘at the custom-house in the said port. Had the act’ stopped 
here, every laden ship would have been hable to pay a duty 
both on coming in and on going out of the port. Buta pro- 
viso follows, “so as no ship shail be liable to pay the duty but 
once for the same voyage both out and home, notwithstanding 
such ship may go out and return back with a cargo;” and the 
proviso is very specially and particularly worded, and its im- 
port is very confined: for it does not say that no ship shall 
pay more than once, notwithstanding that such ship shall both 
_. go *out and return back laden with goods, but that the ship 
shall not be liable to pay more than once for the same voyage 


_— out and home, although laden: the legislature contemplated, 


therefore, that in once going out laden, and once returning 
home laden, the ship might under some circumstances perform 
 twe distinct voyages, and it has made the identity of the voy- 
; so cageer Ps 


‘ 
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- repairing and-relading: or even which should not unlade at 
all. Another exemption is enacted in favour of ships coming 
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age, therefore, a necessary condition to discharge the ship of 
the second duty. The degree of accommodation which may 
be received from the dock, is not the measure’ according to 
which the parliamenthas settled these tolls. They are not 
made payable upon a ship’s entering or quitting the dock, but 
on entering or going out of the port of Liverpool, the extent 
of which is described in the acts, and is very great. Ifaship 
enters the Mersey, she is liable tothe duty, though she receives 
no accommodation from the dock, and it may be legally and 


logically inferred, that every ship coming into any part of the : 


port of Liverpool, even against the will of the mast 


vO LLG 


also liable to the duty; except for s. 17. which exemptd ° essels 
forced by stress of weather or an enemy into the harbour, (not 
into the dock,) and which shall unlade only for the purpose of 


into and out of the port of Chester, all of which would oth 
wise be liable. Buta vessel which lies in the docks for many 
months together, and goes out in ballast for want of a cargo, 
pays nothing; so a packet which sails from Liverpool to Holy-_ 
head, and almost daily has the use of the docks, pays nothing ; 
for it is not, within the meaning of the third clause, laden 
with goods or merchandises. It is, therefore, plain, that the 


degree of accommodation is not the criterion by which the le- 
gislature estimates the liability to pay; otherwise the ship 
would pay duty in the ratio of the time she remained in port; | 


but the tolls are proportioned not to that circumstance, *but 
to the length of the voyage; the legislature probably assumed 
that the longer was the voyage, the greater would be the profit, 


and justly has enacted that where the ship has no cargo, which - 


is the misfortune of the owners, equally as of the trustees of 
the port, the loss shall not fall on the owners alone. If this. 


ship had been cleared out for Halifax and Demarara, and had 


discharged her cargo at Demarara, there might have been some 


. ground to contend that it was one and the same voyage out 


and home: but the ship is cleared out for Halifax only: she — 
discharges her cargothere, takes another cargo for Demarara, 
| discharges that, and there takes a third cargo for England. If 
there be any exception which protects the defendant from the 


general enactment of the statute imposing the duty both on 
going out and coming in, it is for the defendant to show it in 
pleading: otherwise he remains within the general scope and. 


body of the act. “The meaning of the act is, that when a ship 


goes out to a definite port, and receives a cargo directly home- 


ward bound, that shall be considered as oné and the same 
voyage: not-so if she proceeds to any.further port. ‘The con-— 


struction which the plaintiff contends for would render the 


words * trading or coming in or out” wholly useless, and sy-— 


nonymous with ‘trading to and from,” whichis merely de- 
5 = | 


: 
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‘striptive of the vessel, and does not denote the event on which _1809. 
the’ toll accrues: but it is a rule that every word must be made — 
sensible if possible. And, according to the defendant’s con+ i 
sich these words. are ‘material; and cannot be nee Gildart. 


Lens, in reply. The defendant’s argument r rests on'a’ mere 
verbal’ criticism; and though it is contended that the use of the 
- docks is not the consideration for the duty, yet no other con- 
sideration has been pointed out. But the preamble which re- 
cites several inconveniences in *the then subsisting state of the * 105 
harbour;. the want of buoys and land-marks, by which many. 
strani ers ‘have lost their ships and goods, and the want of a 
convenient basin for vessels to lie in, shows that the accom- 
modation is the consideration for the duty; and the act is 
compulsory on every vessel to load and unload in the docks, 
and not elsewhere. The words “ into or out of,” in this act, 
on which stress has been laid, do not recurso "frequently: as 
the words “into and out of ; ” the two phrases are used in- 
discriminately, to express the same thing, and the whole act, 
being taken together, does not support the defendant’s argu- 
ment; nor is it clear, that on the act, but for the exemption, 
the duty would be payable both on coming in and on going 
out. That sentence of the act which gives the restriction, is 
to be read as part of the third section, which i imposes the duty; 
it As not a separate section; and where the restriction 1s part 

the same clause which imposes the duty, it is for the plain- 
“tiff to bring the defendant within the duty, not for the defend- 
ant to show himself discharged. It is admitted that if this 
had been a voyage to Halifax and Demararaand back, it would 
have been one and the same voyage: and it can make 10 dif- 
ference whether the whole destination is declared before the 
ship sails or not; the officers of the port have no right to re- 
strain her voyage, and if she declares it before she sails, she 
may renounce it at sea, provided that she pays the highest rate 
of duty which attaches on 4 voyage from any of the ports 
from which she may return: but the duty accrues only once, 
and paying that single duty, she may sail round the world. li 
the collector chooses to collect the duty before the vessel sails, 
it is only necessary for him to know the extreme point to which 
she is destined to go before her return. 


“*Mansrizxp, Ch. J. This case depends entirely on * 106 
the meaning of the 4th section. The act recites great = 
danger from the want of buoys, &c. and great want of 
docks; and that the mayor, &c. have devoted a piece of 

__ ground for the purpose of making a dock, and enacts that the 
mayor, &c. may make a dock, and of course, referring to the 
‘purpose of satisfying the expenses of all these works, it enacts, 
that certain duties shall be payable for every ship coming inte 
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or going out of the said port ; and it makes the place to > whick 
- the ship goes, or from whence it comes, the measure of the 
amount of duty ;. contemplating, I suppose, that aship coming 
from a short: voyage, would make more frequent: trips, and 
that though it paid less at once, it would pay more in the year: 

then comes the. fourth section, the words of which are, the du- 

ties to be paid at the time of the ship’s discharge, either in- 
wards or outwards, so as no ship shall be liable to pay the du- 
ty but once for the same voyage both out and home, notwith- 
standing such ship may go out and return back with a lading 


of any goods or merchandise. What then is the case here? 


How many voyages out, and how many home are here? One. 
Only one voyage out, and one voyage home ; so that I have 
very great difficulty to say how the act can be construed other- 
wise than the plaintiff contends. Nothing in the act restrains 
the: voyage, or says that the ship shall not vary it while she is 
out, or prescribes that she shall come home the shortest way : 
she may go to any ports she pleases, and pay toll from the 
furthest port, and it is Only one voyage out and one voyage 
home. 


aacen, ‘ Iam of the same opinion; this is only one 
voyage. But it is said that the duty is paid for the buoys as. 
well as for the dock: it is so; but that does not vary the cir- 
cumstances under which the right arises ; the *duty only ac- 


crues in respect of the ships coming into and being i in the port. 


No sound inference against this conclusion arises from there 
being an exception in favour of ships in distress: the legisla. — 
ture justly thoughtit would be inhumanity to make a ship dis- 
tressed pay for coming into the port. So there may be some 
good reason for exempting the Chester vessels, either that they 
are driven within the port of Liverpool, or some other sated 
reason which we may not be acquainted with. en oe 


Lawrence, ‘ This case lies in so narrow a compass that 
I cannot amplify it by any argument. The act imposes only 
ene duty on one voyage. ‘his is but one voyage, and theve- 
fore only liable to one ae 3 | 


CHAMBRE, I. I entinele concur : it is far too clear to be 
capable of being rendered clearer by any farther argument. 


Judgment for the plaintiff. 
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-s ae , Caswent agers CoarE. 

IN this couauahe Ss of wilh are ceparted ante, wah ex: 
566. the plaintiff had held the defendant to special bail for 20/. 
and upwards, without a judge’s order: he had declared in as- 
sumpsit on a breach of the warranty of a horse, and had added 


the money counts; and at the trial went for, and recovered, a 


sum expended for the keep of the horse after a supposed ten- 
‘holds the de- 


der. and refusal. ._ The court on the motion for a new trial, 


| und having reduced the verdict accordingly, Cockell ,Serjt., 
Pedr ‘defendant, had on the last day of Laster term obtained 
a rule nisi that an exoneretur might *be entered on the bail- 
piece, and that the plaintiff might repay the defendant 5/. for 
the costs of the bail-bond, because the plaintiff was not enti« 
tled to. epatiat: bail nea an actionon a meine without a judge’s 


ORS Ess: 


Fe 


a Ra eR | 


“Best, Serjt., n now sromedt cause. The verdict, although re- 
duced to 20/. is taken generally on all the counts; therefore so 
long as it remains, the bail are liable; and before this motion 
could be. made, the defendant abel first have moved that 
the verdict might be taken on the count upon the warranty 
only. But there was also a fair ground for the plaintiff to sup- 

-that he was. entitled to recover upon the count for money 


pose 
had and received, in egapequeace: of the failure of the condi- 


tion of veieneeel 


sar in opinion that nothing was due for the keep of the 
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The residue of the verdict was obtained, not on the count for 
money had and received, but on the count for money paid for 
the keep of the boreee 


The court at Fest observed that this was a motion novel in 


its nature, and that an action for maliciously holding to bail . 


would. be the proper remedy: but on its being suggested by 
Lens that the defendant might probably be unable to prove 
malice, though he was improperly held to bail, and that the 
motion did not go to discharge the defendant, ar the bail only, 
' whose security had been improperly required in the first in. 
stance, the court considered, that if the plaintiff should proceed 
here against the bail, he would proceed against them on a 
judgment for 20/. on the money counts, when he had failed 
to recover any thing thereon, and had succeeded only on the 
_ Warranty; an and they therefore made the rule absolute as to en- 
tering the. exoneretur, but discharged it as to the costs of the 


bail-bond. 
Vor I. 
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June 2. Pox, on the several demises of Henry Leicester, Esq. 
and Ann his wife, RicHARD Jounson and Wi1LLiam Cuip- 
-PENDALL, Ann LeicesTeR and Henry Leicester. _ 


Devise intrust "THIS was an ejectment brought to recover certain premi- 
» Gey Unt ses in Middlesex. Upon the trial at the Middlesex sittings 
or else to per- ~~’ s P 
mit and suffer atter Hilary term, 1809, before Mansfield, Ch. J. the case ap- 
hives nt ® peared to be this: Fostah Cole, being seised in fee of the pre- 
eéivetherents. mises, by his will, dated the 31st of March, 1770, devised 
_ Held that the them unto ¥ohn Moore and Yoseph Skinner, and the survivor 
legal _ estate : , sea i a ob ace i 
was executed Of them, to hold to them and the survivor, and his heirs and 
in the niece, assions, upon trust to permit and suffer the testator’s wife to 
beeause the gn P P ‘ 
words “to per. have, receive, and take the rents, issues, and profits thereof, 
lag ate during her natural life, for her own absolute use and benefit, 
ca a ie and from and after her decease, in case the testator’s. niece 
will the last Ann Cole should be then living, in trust to pay unto, or permit 
—— — and suffer his said niece Ann Cole to have, receive and take the 
trust to pay Tents, issues, and profits thereof, for her natural life, with re- 
ae eee the mainders over; and he made his wife his executrix. Ann 
egal estate to _, ? . : : 56: 
the trustee. Cole after the testator’s decease intermarried with eS Leice- 
ATs 


erste Se ster. A verdict having been found for the plainuff, Shep- 
- quires atenant 27d, Serjt-, in last Euster term obtained a rule nis¢ to set it 
' to quit at the aside and enter a nonsuit, upon the ground that there was. no 
fame Ome oF count on the demise of Moore, the devisee, who had survived 
which he has S#nner, and that the legal estate was in the devisees in trust 
——. eae under the will: he also moved it on another ground, that al- 
does not, on though half a year’s notice to quit was proved on the part of 
secre it, the plaintiff, there was no proof at what time of the year the 
‘ne, this ig defendant’ : d; but Mansfield, Ch. J. ob- 
time, this is efendant’s tenancy commenced; but Mansfield, Ch. J. ob 
sufficient evi- served, that the tenant on receiving the notice made no ob- 
re jection to the terms of it; and *the plaintiff proved a receipt 
naney deter- of rent at Midsummer and Christmas; and the court refused 
Fee tine the rule on that point. 
edin the no- : | 
ge Vaughan and Manley, Serjts., showed cause against the 
110 rule. It is now clear, that unless either trustees have some 
active duty imposed on them, such as the doing of some re- 
pairs, or the payment of annuities, or other disbursements, 
which renders it necessary that they should have the legal 
estate, or unless it is devised to them with a view to the sole 
and separate use of a married woman, which has always been | 
deemed per se sufficient ground to hold it a use executed in 
the trustees, the legal estate is in the person who has the be- 
neficial interest. Thus, in 2 7. R. 445. Silvester, d. Law, v. 
Wilson, an authority which was mentioned when the rule was 
- obtained, the devise was to take and receive the rents, and the 
testator thereby ordered, “ that such rents should be applied 
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for the subsistence and maintenance of his son,” and Ashhurst — j¢09, 
J. dwelt upon this circumstance, and thought that the testator —_-—___ 
wished that the trustees should have an eye to the application Doe, lessee of 
of the money. But no case is to be found where the trustees oa agen 
have been held to take the legal estate, if they had nothing as- 
signed them to do but to receive and pay over the rents. 
Garth v. Baldwin, 2 Ves. 646. Bagshaw v. Spencer, 1 Ves. 
144, The foundation of all these cases was that of Yones v. 
Lord Say & Sele, 2 Vin. Abr. 262. which is the best report 
of it; S. C. Eq. Cas. Abr. 383. but that was the case of a 
feme covert and there were also annuities to be paid by the 
trustees. In 7 7. 2.653. Harton v. Harton, Lord Kenyon 
Ch. J. said, that the provision in that case appeared to be 
made in order to secure to the several femes covert a separate 
allowance, free from the control of their husbands; to effectu- — 
ate which, it was essentially necessary that the trustees should 
take an estate with the use executed; *otherwise the husband *% 11 
of each taker would be entitled to receive the profits, and so 
defeat the very object the devisor had in view; his lordship 
also remarked on Fones vy. Say & Sele, that it was a 
case by itself. [Mansfield,Ch. J. I have always under- 
stood that decision to have gone on the ground you mention, 
that it was the case of a feme covert, and was so held in order 
to protect her.] In 3 Bos. & Pull. 175. Kenrick v. Lord Wil- 
lam Beauclerk, Lens, Serjt., argued wholly on the ground that 
‘there was something in that case to be done by the trustees; ~ 
and Lord Alvaniey, Ch. J. in giving judgment, cited with 
approbation the collection of the authorities made in Feffreson 
v. Morton, 2 Williams's Saunders, 11. c. n. (17), and the terms 
in which the learned editor has there laid down the’ rule, 
Shapland v. Smith, 1 Bro. Cha. Cas. 75. is to the same effect, 
and the law there laid down by Eyre, B. has never been con- 
tested; but on the contrary it is now understood in the court 
of chancery, that the distinction is abolished. Eyre, B. held that 
there was no difference between a demise in trust to permit to 
receive, and a demise in trust to receive and pay over; but he 
mistook the facts of that case ; for the trustees there had to 
pay taxes and repairs, which he did not advert to. Here no- 
thing is required to be done by the trustees, and there is no 
necessity for their taking the legal estate. The trustees are 
‘not even made the testator’s executors; his widow is his ex- 
ecutrix. | 


Shepherd and Best, Serjts., contra. Wherever there is a 
devise in trust to receive the rents and profits, the use is exe- 
cutéd in the usee. Simpson v. Turner, 1 Eq. Cas. Abr. 383. 
n. and there the trustees had nothing to do but to receive and 
pay over. But where the devise has been to permit and suffer 

the party beneficially interested to receive, it has been a legal 
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estate executed in the cestui *que use, unless where circunt- 
‘stances required it to be otherwise, for the protection of a 


f feme covert, or for otherwise effectuating the particular inten- 


tions of the testator.” “In the present case, where both phrases 


‘are used in the alternative, the former words do not so far 


control the latter, as to take out of the trustees the legal estate 
thereby given, which it is for the interest of the cestuz que 
trust that the trustees should retain. The effect of this al- 
ternative merely is, to give the trustees a discretion. whether 
they will let the cestuz que trust receive the rents, or will them- 


‘selves receive them; and in order to possess that discretion, 


the trustee must necessarily have the legal estate in him. The 
discretion must be lodged in some one, and in whom can it 
be, unless in the trustee? This case, in which the husband 


‘and wife are separated, is an instance which shows that it is 


extremely proper that the trustee under such a devise should 
have the estate vested in him: and he here has as. “many 
duties to perform, as were cast on the trustees in any of the 
cases cited. - Where the devise is to a woman, it is peculiarly 
necessary that the trustee should have the legal estate, in order © 


to protect her against the husband: if the estate is in trustees 
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they may insiston a settlement, or may from time to time pay the 


rents into the woman’s own hand; and if the legal estate is in 
the trustees, and they have made a lease, it will prevail, unless 


they establish a forfeiture incurred by a breach of covenaiit, 


aig 


MAnsFIELD, Ch. J. I thought that it had been settled by 
the case of Shapland v. Smith, that the distinction was abo- 
lished, unless in cases where ‘something especial was to be 
done by the trustee, as to pay rates or repairs; but I find it is 


‘otherwise. It is miraculous how the distinction ever became 


established; for good sense requires that in both cases it should 
equally be a trust, and that the estate should be executed — in 


_ the trustee; for how *can a man be said to permit and suffer, 


who has no estate, and no power to hinder the cestui gue trust 
from receiving. : 
Cur. adv. vult. 


On this day judgment was pronounced by 


Mawnsrie_p, Ch. J. This case might be argued and con- 
sidered forever without advancing it at allin law, reason or 
precedent. But as it happens, in this will, the last words are, 
“permit and suffer,” which give the cesiui que trust a legal 
estate; and the general rule is, that if there be a repugnancy, 
the first words in a deed, and the last words in a will, shall 


: prevail ; and consequently, for want of a better reason, ¥ we are 


‘ 
isa ae pay 2 


i 
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_ . forced to say that we think this will gives the legal estate to 1809. 
the party beneficially interested. The rule for a new trial 


— 


must therefore be ie 
Discharged. Clarke and 
another. 
es GQ tie 
TROUGHTON against CLARKE and ‘Borewam, Bail. June 21. 
In the com- 


_ BEST, Serjt., had yesterday obtained a rule nisi that the dine whats 26 
Stata, who had been taken into execution on a Capias ad capias ad sa- 
satisfaciendum, issued on a judgment obtained on a writ of radar A 
scire facias upon their recognisance of bail, might bedischarged ment on a 
out of the custody, by reason that a capias does not lie on ajudg- eal S io 
mentin scire facias against the bail, who, in this court, undertake “Otherwise 
_ by their recognisance only that the condemnation money may in gee 2 
be levied of their goods and chattels, lands and tenements. ‘The jn debt on re- 
authorities cited in support of this position were Hetley, 119. et OE in 
Anon. Litt. 238. Rigault v. Garrick,1 Roll. Abr. 897. line 35. 
(where it is said, the case is different *on a judgment 1 in debt 
on the recognisance,) S. C. 2 Danv. 498. p. 7. 3 Danv. 326. 
Puttenham’s case, Dy. 306. And although by the course of 
practice in the court of king’s bench, a capzas ad satisfacien- 
dum is permitted i in this case, Gee v. “Fane, 1 Lev. 225. yet in 
‘this. court the practice has always been otherwise. Gro. Jac. 

450. ‘ Inthe common bench, because there is always a re- 
cognisance in a sum certain when the bail is entered, the ex- 
-ecution is always elegit or fiert facias, and not a capias ad 


sati isfaciendum.” 
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Lens, Serjt., for the plaineif, on this day prayed that the 
gile ‘might be enlarged, in order to give him time to look 1 into 
the authorities. © 

The bench lamented the diversity in the practice of the 
two courts, but directed that the rule should be made abso- 
lute, unless cause to the contrary should be shown at a sub- 
sequent day before a judge at chambers ; on which day the 
defendant’s agent attended before Lawrence, J., and the plain- 
tiffs not having been able, it is to be presumed, to find any 
authorities to the contrary, did not attend: consequently the 
rule was made absolute.(a) 


: . (@) Barty against Tirmass. 1810. 


Best, Serjt., moved to set aside a in execution under a writ of cupiasad Jan QS 
judgment and warrant of attorney,  satisfaciendum issued against them 
‘which in Sept. 1808, had been given by upon ajudgment ona bail recognisance, 
the defendants, without their attorney Per Curiam. Although in the court 
_ being present, upon their being taken of king’s bench you can take the per- 
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Fine 2. = | *WHITAKER against Izov. 
cae THE defendant, who was a baker, had for several months 
a plaintiff to dealt with the plaintiff, who was a corn factor, for flour; and 
exhipie ing, Or some time regular receipts were given for the sums paid. 
the defendant After atime the defendant desired that the plaintiff would 
.. irae keep a book, in which the flour delivered should be. entered 
will not com- ON the one side, and the money paid on the other. This was 
cage cd accordingly done, and after the balance had been struck two 
to a prosecu- OF three times, a balance of 140/. appeared due: the plaintiff 
"tion under the then refused to furnish any more flour till that sum should be 
stamp acts. ‘paid, and commenced the present action to recover it, The 

book was in the plaintiff’s possession, and the defendant had 
on a former day obtained a rule nisi to stay the proceedings, 


until the book should be exhibited to the defendant. 


Shepherd, Serjt., now showed cause against this rule, upon 
an affidavit, thata feted of the defendant’s, an under officer 
of the stamp office, had called on the plaintiff, and desired te 
have possession of the book; and on his refusal, had told him, 
that it did not matter, for that the plaintiff could not recover 
the balance without producing the book, on which occasion 
copies could be obtained of it, and penalties on the stamp acts 
to the amount of 800/. could’ be recovered against him. 


The Court ordered that the book should be delivered to the 
defendant’s attorney, upon his personally undertaking that it 
should not be shown to the defendant himself, or to any officer 
of the stamp office, nor any copies made of it; and directed 
that the plaintiff should give stamped receipts for each of the 
sums mentioned in the entries in the book ; and that as soon 

* 116 as the defendant’s *attorney should have compared the book 
- with those receipts, and found them accurate, the book should 
be restored to the custody of the plaintiff. 


son of the bail, yet here you can Only a warrant of attorney payable ty in- 
take their property. But these de-  stalments, and after lying by a year 
. fendants being improperly taken in ex- and a half, they apply. to have it set 
ecution, and entitled to theirdischarge, aside. 

prefer to cheat the plaintiff by giving Rule refused. 


1 


rd 
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_ GRimsTesD, Executor of Grimstrean, against SHIRLEY. 


THE plaintiff in his first count declared that the testator 
in his life was possessed of certain goods, and casually lost 
them, and that before his death they came by finding to the de- 
fendant’s possession, who knowing, &c. but contriving to de- 
fraud the testator, m his life-time, and since his death the 
plaintiff as such executor, did not deliver, &c.; and after- 
wards, in the testator’s life-time, converted the same. The 
-gecond count averred, that the testator was possessed of the 
goods, and lost them, and the same came to the defendant’s 
possession, who knowing them to be the property of the tes- 
tator in his life, and of right to belong to the plaintiff as such 
executor, but contriving to defraud the plaintiff as such exe- 
cutor, had not delivered them to the testator in his life, or to 
the plaintiff, executor as aforesaid, since his decease, and after 
the testator’s decease converted the same. The question in 
this case was, whether the articles mentioned in the declara- 
tion, and which had been left in the defendant’s house, where 
_the testator lived many years and died, had been given by the 
testator to the defendant in his life-time or not. The plaintiff 

was nonsuited. 


~~ Shepherd, Serjt., in Michaelmas term, 1808, obtained a rule 
nisi that the prothonotary might tax the costs for the defend- 
‘ant. The defendant, he said, might sue in his own right upon 
the last conversion here stated, which *clearly was in his own 
time, if at all. The case of Cockerill v. Kynaston, 4 T. Rep. 
277. in which it was held that an executor under such cir- 
eumstances was not liable to pay costs, has been ‘overruled in 
the subsequent case of Bollard vy. Spencer, 7 T. Rep. 358. 


Best, Serjt., showed cause. The defendant is not entitled 
to his costs on the authority of the case cited. To entitle him, 
it is necessary that the plaintiff should have reduced these 

goods into his actual possession before the cause of action 
arose. But in both counts this plaintiff declares on the pos- 
session of his testator. In Cockerill v. Kynaston, there were 
three counts, first, a trover and conversion both in the testator’s 
life. _ 2. A trover in the testator’s life, and a conversion after- 
wards. 3. A trover upon the possession of the executor, after 
the testator’s decease, and a subsequent conversion; this may 
be collected from the language both of Lord Kenyon, and of 
Buller, J.; the former says, “‘ the only evidence given was appli- 
cable to the first count;” the latter says, “even on the third 
count we are not to conclude that the executrix ever had actual 
possession of the goods; and if not, they are not assets till re- 


June 21. 


Where aplain- 
tiff, executor, 
adds one 
count as exe- 
cutor, stating 
a cause of ac- 
tion for which 
he might de- 
clare in his 
own right, if 
he is nonsuit- 
ed, he shall be 
liable to costs, 
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covered.” In Bollard vy. Spencer, the court held, that the ques-. 
tion could not depend on any facts but those’ which appeared 
on the record; and the court noticed that there must be some 
mistake in the case of Cockerill v. Kynaston. [Lawrence, J. ob- 
served, that there must be some error in the note of Bollard 
Ve Spencer, for Buller, J. is.there supposed to have said. in the 


former case, that if the goods which were the subject of the 


action of trover, had neyer been in the actual possession of the 
executrix, it was absolutely necessary for her to declare in that _ 
character ;” for nothing can be clearer than this, that in trover 


~ the property is sufficient, in trespass the pOsssaniett is sale 


*Shepherd, Serjt., contra. ‘The case of Bollard v. Spencer — 
is precisely the same as this. The question cannot depend on 
the mere form of the declaration, otherwise the rule, that an 
executor who sues in his own right shall be liable to costs, will 
be wholly nugatory; for every one who may sue as well in his 
own right as in the character of executor, will add a count as 
executor to save himself from costs. In the case of Cockerill 
v. Kynaston, the observation of Lord Kenyon, that all the evi- 
dence applied to the first count, which was on a possession of 
the testator, for a trover and conversion in his life-time, would 
have been irrelevant, if the matter were to be decided on the 
face of the record only: but here the fact which the plaintiff re- 
lied on as an act of conversion, was after the testator’s decease, 


as plainly appeared at the trial. [Lawrence, J. How can it de- 


pend on the facts which appear at the trial? Suppose the cause 
is called on, and no evidence is given, but the plaintiff, instead 
of appearing, submits to'a nonsuit, we cannot see how the facts 
were. The plaintiff must take care to have his verdict on the 
right count, and then, if the court gives costs where it ought 
not, it is error: but the court can look only at the record.] In 
a court of error, nothing would appear on the record, but that 
the plaintiff did not prosecute his suit; the judgment of non- 
suit is in all cases the same; and it would not appear for what 
reason-it had been given, whether on a discussion of the me- 
rits of the case, or because the plaintiff would not try them. 

And if the rule as to costs depends wholly on the record, all 
that the court has ever done on reasons of law must be wrong. 

No vigilance of the defendant can prevent the plain- 
tiff from being nonsuited upon the whole declaration when- 
ever he pleases: and if the defendant obtains a verdict subver- 
sive of the plaintiff’s whole demand, he necessarily obtains it on 
all the counts; he cannot, like a plaintiff, elect on which count 


he will enter it. Will Hit. then in either of these cases suffice to 


protect the plaintiff from costs, that in prosecuting an unfound- 
ed aun, merely for his own benefit, he has added one count 
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in the character of executor? That is directly in opposition to _— 1809. 
the adjudged cases. — mes i Me ei 
Pe ee Cur. ado. vult. a 
ean 3 ee Tewkesbury 
MansFiecp, Ch. J. This motion has hung over a great 
while. The question turns merely on the authorities. The 
single point is, whether, as one count states a trover and con- 
version in the time of the testator, and the other a finding and 
conversion in the time of the executor, the executor is liable 
to the payment of costs. There are various and contradictory 
decisions on this point, but the later authorities are, that where 
an executor may declare in his own right, he shall be liable 
for costs;and here as the executor might have declared in his 
own right, he is liable to pay the costs. I hope this will be 
the last time the point will be debated here, or in any of the 
courts. | | ‘Sees 
Bee et Rule absolute to tax the defendant’s costs. 


YE See 


sete SS Se mie gas Sit 


Y. 
Bricknell. 


at QD tm 


*The Bauirrs, Burcesses, and Commonaty of the Bo- — * 49 
rough of Trwkessury against BricKNELL. 


? > ad 


June 21. 


 sTHIS, was an.action on the case: the first count of the de- The seller of 
claration stated, that the plaintiffs on the 7th day of Fanuary, corn by sam- 


1807, and long before, and still, were lawfully possessed of a ket, is beneht 


certain market holden in Tewkesbury, upon a Wednesday in ety noi | 
every week throughout the year, except upon Ghristmas-day eae tera 


when it happened on a Wednesday, tor the buying and selling corn which is 


; 333 . - pitched there 
of corn and grain, and other merchandises usually sold in Se talk oad 


markets, and that by reason thereof the plaintiffs of right ought sold. 

to have a reasonable toll of all corn and grain brought into the _ gis re: 
‘market to be sold, and there sold on any such market day, not the same toil 
being corn or grain sold in that market dy or to any freeman ae is nts 
of the borough, nor the corn or grain of any other person or ofeorn in bulk 
persons legally exempt from the payment of such toll, that is an action on 


to say, one peck, to wit, two gallons and one quart, of and ses lies 


for every 48 bushels of corn or grain, each bushel containing for the injury 
9 gallons of corn or grain, during all the time aforesaid brought ee the 


7 : . market, in sel- 

within the said market to be sold, and there sold, and so in ling by sam- 
= le. 

. The burgage tenants in Tewkesbury are not exempt from payment of toll in the market there. 


Ancient charters, of obscure and dubious meaning, shall be expounded by contemporaneous | 


usage. : 

F: grant of immunity to burgesses, their heirs and successors, was expounded by the usage to 
be a grant to the burgesses, corporators only; and not to the burgage tenants and their heirs. 

Ifthe grantee of a royal franchise, as toll, grant an immunity thereout, and the franchise of 
toll afterwards become extinet by unity of possession in the crown, the immunity does not 
thereby cease; and if the trown regrants the toll, the grantee must take it. still subject to 
the immunity. : : 

V¥Ona5 | 7, 
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proportion for a greater or lesser quantity; yet the defendant, 


— well knowing the premises, but contriving and fraudulently and 


The Sos maliciously intending to injure and prejudice the plaintiffs in 
Vewkesbury this behalf, and to defraud and deprive them of a great part 


eee 
Bricknell. 
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of the tolls and profits of their market, and to hinder them 
from enjoying the benefit and profit of their market in so am- 
ple and beneficial a manner as of *right they ought to enjoy 
the same, on Wednesday, the 7th of Fanuary, being a market 
day, the defendant not being a freeman of the borough, nor a 
person legally exempt from the payment of the toll, wrongful- 
ly, injuriously, deceitfully, and fraudulently sold im the said 
market in Tewkesbury, to one Foseph Buckle, then not being 
a freeman of the borough, nor a person legally exempt from 
the payment of the toll, 45 bushels of beans, by sample, that 


is to say, of the same and like quality with a small parcel 


of beans which the defendant then and there produced to the 
said Yoseph as and for a sample of the beans so sold; the said 
beans or any part thereof not being in the market at the time 
of the sale, nor brought by the defendant into the market to be 
there sold, and the defendant then and there well knowing that 
the said beans had not been brought to the market to be sold, 
and were not in the market at the time of selling thereof, the 
defendant having wilfully and fraudulently omitted to bring 
the said beans to the market, to deprive the plaintiffs of the 
toils thereof; whereby the plaintiffs were prevented from taking, 
and did not, nor could take their toll due to them as aforesaid, 
of, from, and out of the said beans, as they might and should — 


have done if the same had been brought and placed in the 
- market by the defendant to be there sold, and had been there 


sold: but lost and were deprived of the same toll, and could 
not have and enjoy their market, and the tolls and profits 
thereof, in so ample and beneficial a manner as of right they 
ought to have had, and still of right ought to have and enjoy 
the same, to wit, at Tewkesbury. ‘There were three other 
counts in the declaration, varying from ‘the first in some 
minute particulars, but not essential to the statement of this 
case : the defendant pleaded the general issue; and the cause 
was tried before Chamére, J. at Gloucester, at the spring assises, 
1808, when a verdict was found for the plaintiffs *with 1s. 
damages, subject to the opinion of this court, on a case, the 


parts of which principally relied on were as follows: 


A market hath from time immemorial been holden at 
Tewkesbury onevery Wednesday m the year, except on Christ- 
mas-day when it happens to fallona Wednesday, for the sale of 


corn and other dead victuals and merchandise. . All corn and 
- grain brought into this market to be sold, and there sold in 

bulk, has from time immemorial paid a toll of 12 dishes, 
" amounting to one peck, on every 48 bushels, and so propor- 


tionably more or less according to the quantity, unless the 
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buyer or seller thereof hath been a person exempt from such 
toll. By an inquisition taken in the 8th year of King Edward 
the second, upon the death of Gzlbert de Clare, Earl of Glouce- 
ster, it was found that the earl, on the day of his death, held 
in fee the manor of Tewkesbury with the appurtenances, of the 


king in capite, by knight’s service. The inquisition enume- 


rates the burgages, customary tenements, and other lands in 


the manor and borough of Tewkesbury, and the value of the 
rents and works, and the profits of the courts leet, and borough 
court, and many other particulars, usually belonging to a 
feudal lord in those times; and the value of the tolls of the 
borough is found to be 100s. and the value of the whole manor 
with the borough, 131/ 5s. 6d. his Gilbert de Clare, by his 
charter made in the 7 Edw. II. (reciting that Wiliam and 
Robert, formerly Earls of Gloucester and Hereford, had for 
them and their heirs, by their charters granted and confirmed 
to the burgesses of Tewkesbury and their successors, the li- 
berties therein mentioned,) granted and confirmed (among 
other things) to the said burgesses of the said borough, that, 
they should have and hold their burgages by free service, at 
the rent of 1s. for aburgage: And that the same burgesses 
should be quit of toll and of custom within the lordships of 
the *said earl in the honour of Gloucester, and elsewhere in 
England, according to ancient usage. The honour of 
Gloucester having afterwards become vested in the crown, 
Edward the Third, by a charter in the second year of his 
reign, containing an énspeximus and recital of the charter of 
Gilbert de Clare, and particularly mentioning the said clause 
of exemption of toll and custom, did, for a fine made to him 
by the said burgesses, grant, for him and his heirs, that the 
same burgesses, and their heirs and successors, burgesses of 
the same town, might be quit for ever from toll, pavage, 
murage, pontage, passage, keyage, piscage, stickage, and stall- 
age, and from all other such like customs, as well within the 
liberty of the said earls, as elsewhere throughout ail this king- 
dom. The market in Tewkesbury, and the tolls, have been 
sanctioned and confirmed by several ancient charters of the 
_ following dates, viz. the 4th of April, 1574, 17 Elz.; and the 
18th of October, 3 Fac. 1.: and on the 22d of March, 7 Fac. I. 
the king, by charter of that date, in consideration of 2,453/. 7s. 
4d. granted to the bailiffs, burgesses, and commonalty of 
Tewkesbury, the manor and hundred of Tewkesbury, and divers 
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messuages, rents, fines, &c. therein particularized, theretofore © 


parcel of the possessions of Lord Seymour, attainted; also all 
markets, fairs, &c. within the borough, and all fairs, markets, 
stallage, toll, toll-custom, customs, pickage, &c. within the 
said borough, and the reversions and profits of tolls, toll-cus- 
tom, customs, and subsidies of whatever beasts, cattle, things, 
and merchandises, at whatsoever markets or fairs within the 
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said borough sold, or to be sold. Until-about 30 or 40 yeats 
back, all corn and grain was pitched in the market-house, or 
street adjoining, and sold in bulk. Since that period, a prac- 
tice has gradually prevailed of selling in the market by-sample ; 
but in such case the customary toll of the corn has also till 
lately *been taken by the plaintiffs, when the corn has been 
delivered in Tewkesbury. On Wednesday the .7th day ‘of 
January, 1807, the defendant, knowing the plaintiffs’ claim: of 
toll on corn or grain sold in their market, whether by sample 
or in bulk, sold by sample to one Foseph Buckle, 45 bushels of 
beans, to be delivered in Tewkesbury. At the time of the 
sale, the beans so sold by the defendant to Buckle had not been 
pitched in the market, or paid toll as if they had been pitched; 
afterwards, on the 14th day of fanuary in the same year, these 
beans were delivered by the defendant to Buckle in Tewhkesbu- 
ry. Atthe time of the delivery, and while the beans were in 
the wagon of the defendant, the customary toll thereof was 
demanded of the defendant, by the proper officers of the cor-— 
poration; but the defendant refused to permit them to’ take 
the same. Buckle was at the time of this purchase, and con- 
tinually since, seised and possessed of one of the ancient bur- 
gage tenements, and paid the yearly rent of 1s. to the corpora- 
tion. There was no ground of exemption of the beans in ques- 
tion from the toll, unless it was furnished by Buckle being 
such burgage tenant: and so far back as the memory of living 
witnesses went, no exemption had in fact ever been allowed 
to any person but a freeman of the borough. Neither the 


buyer nor the seller in this case was a freeman; all other per- _ 


sons, except frecmen, had, as far back as the memory of living 
witnesses went, always paid the tolls; and the exemption from 
toll had never, as far back as those witnesses couid remember, 
been claimed by or allowed to a burgage tenant. The ques-— 
tion for the opinion of the court was, whether the plaintiffs — 
were entitled to recover? If the court should be of opinion 
that they were entitled to recover, the verdict was to stand: 
if not, a nonsuit was to be entered. ¢ 

* This case was twice most elaborately argued, first in Easter 
term, 1809, by Manley, Serjt., for the plaintiffs, and Best, Serjt., — 
for the defendant; and again in the present term, by Willams, 
Serjt., for the plaintiffs, and Shepherd, Serjt., for the defend- 
ant. | ie . ae 


Arguments for the plaintiffs. It was resolved in Ashdy v. 
White, 1 Salk. 19. 1 Bro. P. C. 45., that the right and remedy 
are convertibles, and that an action well lies for an injury to — 
the right, though there be no actual damage. In the. present 
case, however, an actual damage has been sustained. The 


defendant acts injuriously in selling his corn by sample im the 


market; for although he takes advantage of the market to. sell 
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his goods, and although he knows that toll is claimed for them, 
and although the toll indeed is equally due in respect thereof 
as if it were sold in bulk, yet as the corn is not in the market 
to be distrained, the defendant is guilty of a fraud in selling 
them in such a manner as to deprive the plaintiffs of the prompt 
remedy which they have for the toll, by ‘taking it from the 
‘bulk when the bulk is brought into the market. ‘T’he principle 
is well established, that a person shall not at the same time 
take the benefit of the market, and deprive the lord of his toll. 
And it is not necessary, in order to maintain the action, that 
“the jury should find actual fraud in fact. But they have in 
fact found the defendant guilty ofa fraud, for he is guilty of 
‘the premises, that is, of the whole premises laid in the decla- 
ration, and the fraud is averred there. ‘ Ifa man hath a mar- 
ket in one part of the town of D. the inhabitants of another 
part cannot build new houses, and there in their houses and 
shops sell merchandises; for this is to the damage of the mar- 
ket. Admitted, 2 Edw. Il.” 2 Roll. Abr. 123. C. pl. 1. The 
word fraudulently j in the declaration does not import actual 
circumvention, but any act knowingly *done, whereby injury 
accrues to another having an estate of freehold, or other inte= 
rest; and upon ‘such an act. the law implies fraud. This is 
not damnum absque injurid. It is distinguishable from the 
case of a mill, which the lord is bound to repair, and the te- 
nant to: grind at, Coryton v. Lytheby, 1 Saund. 113., in this on- 
ly, that there is no obligation on the seller to come to the mar- 
‘ket at all; but if he does come, he is bound and subject to all 
the rights of the persons having the tolls. So, if a person 
erects a market within seven miles of another, it is of itself'a 
nuisance: it is not necessary to prove a special damage. 11 
Hien. V1. 19. B. The Prior of Dunstable’s case, which was not 
applicable to the circumstances in the case of The Bailiffs of 
‘Tewkesbury v. Diston, 6 East, 438., was this; the prior of 
“Dunstable declared, according to the practice which'then pre- 
vailed of pleading ore tenus, “ that he was lord of the town of 
Dunstable, and that he had a market twice in the week, on 
Tuesday and Saturday, and that he and all his predecessors 
immemorially had the correction of the said market, and that 
it had immemorially been accustomed, that all butchers who 
sell their meat, or any other merchants which come to the said 
market with any other wares or merchandises to sell, ought to 
sell it in the high streets of the same town, on the stalls of the 
prior, paying for every stall, on the day on which he hath the 
_ market, one penny, and that the. defendant is a butcher, and 
hath sold his meat on the market day, (showing in certain how 
-much,) within his own house, secretly, (occulté,) and hath 
also procured others to do likewise, whereby the prior hath 


lost the advantage of his stalls, and also the survey of the said | 


market, to the injury and damage of the said prior.” This is 
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1809. a plain and intelligible declaration, and a very good one. ‘The 
———-~ defendant pleads in bar to the action, that he lives in a” house 
a — in the town of Dunstable, and that all householders in the said 
Tewkesbury *town have immemorially used to sell their wares and mer- 
Bricknen, CHandises every market day in their own houses, ‘or where 
*127 . they please, and that the defendant did so; and prays judg- 
ment of the action.” Cottesmore, Ch. J. determined, that the 
defendant’s prescription was not to the purpose, but was in- | 
consistent with the right of the prior, which is bad. S.C. 
Bro. Abr. Prescription, pl. 98. “ For if the prior,” he says, 
“ hath a market in the town, and is lord of the town, you cannot 
prescribe (z. e. generally) to sell meat in your own house on 
market days, for the market cannot be but in place overt; and 
the prior then loses the advantage of his market, if they sell 
their merchandises in their houses; and inasmuch as he also 
hath the correction of the market, and to see whether the — 
things which are there sold are lawful and fit to be sold, (the 
which cannot be assayed by his officers if they be not in open 
market, and he also loses his toll of the things sold,) there- 
fore, since the market belongs to the prior, whom it behoveth 
that it shall be holden in the market place ordained for it, he 
(the defendant) cannot keep the market in his own house, but 
in the common place on the market day,” wherefore the court: 
disallowed the plea, and the defendant craved leave ‘to impar! ; 
"and afterwards, 11 Hen. VI. 25. 0. amended his plea, and 
pleaded “ that Dunstable was an ancient borough, and that there 
was an inymemorial custom therein, that every burgess seised 
of a house therein, adjoining to the high street, may sellon the 
market day all his wares and merchandises zn the shops within 
the same house, abutting on and adjoining to the high street, 
and that the officers of the prior have itmmemorially had the 
purview and correction of all things sold on the stalls of the 
prior, and that the defendant was seised in fee of a house ad- 
joining to the high street, and there, in the said house, in a 
shop adjoining the high street, sold his meat, as he lawtully 
might.” The plaintiff demurs to the insufficiency of the 
¥128 *amended plea for two reasons: first, that it did not answer 
the allegation of the defendant having procured others to do 
the same, upon which the defendant again amends, by enlarg- 
ing the averment of the custom, so as to include the selling by 
others within such shops; and secondly, the plaintiff objects, . 
that he had averred in his declaration that the defendant had 
sold the meat in his house occu/té, and that the defendant’s — 
plea was no answer thereto. ‘The defendant, being unable to 
controvert the law, amends his plea again, by adding a traverse, 
“+ without this, that the defendant sold the meat secretly, occul- 
té, in his house, as the plaintiff supposes,” and the plainuff 
takes issue on the fact. It is a principle in pleading, that the 
traverse must be of the most matefial fact, the issue of which — 
1 
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will decide the cause one way or the other. It therefore re- 


sults from the defendant’s own pleadings, that if the act was — 
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done secretly, the defendant was not within his custom, and The Bali 
the prior’s general right must prevail; and the case establishes Tewkerbary 


this principle, that if a lord of a market be entitled to toll, no 
one can come and sell in that market but im that particular 
way which will yield the toll to the lord; and that if he sells 
ina different manner from what he ought to do, the lord may 
maintain an action against the seller. In 6 East, 460. Lord 
Ellenborough, Ch. J. was of the same opinion ; for he says, “ As- 


poems that a seller (whose case is very different from that of 


| jer) would, under the circumstances, be liable to this 
species ‘of action, as for asale to the prejudice of the plaintiff’s 
market, does it follow as a consequence that the duyer would 
also be so? The seller has it in his choice whether he willsell 
by sample or not a commodity not then locally brought by 
him within the limits of the market where the sale takes place ; 
but the buyer may have no such election: he cannot compel 
the farmer to bring his corn in bulk to the market; and if he 
be restrained *from buying any corn but what is actually 
brought into the market, he may be entirely precluded from 
buying of corn, by the discontinuance of all resort to the mar- 
ket by persons dealing in that commodity in bulk: he ‘may 
therefore be driven to the necessity of buying of corn in this 
way, or of wanting it altogether. 
~ Secondly. The defendant has shown no exemption from 
toll. The grant to be quit of toll is a royal franchise, and if 
granted to’a man and his heirs, it will descend first to his _pa- 
ternal, and on their failure, to his maternal heirs, like any other 
estate ‘of inheritance.» Plowd: 445. last line. But the immu- 
nity granted by Gilbert de Clare, is to his burgesses and their 
successors, not to his heirs: these words in a royal grant 
would of themselves create a corporation; and in the subse- 
quent grant of Edw. ILI. they clearly have that effect; and the 
immunity goes to the corporators, although the word heirs 
is there joined with successors. - If ithad been a grant of a 
like immunity to Gzlbert de Clare and his heirs, et tenentibus 
suis, 1t would have had a different effect. ‘The fine too was 
anade to Edw. Lil. by the burgesses, that is in their corporate 
sity: the case too finds that the toll -has immemorially 
been paid by all except freemen, whereas these grants, 7 Edw. 
iI. and 11 £dw. HI. are long within the time of legal me- 
mory. Butif the grant was to the burgage tenants, there 
is sufficient ground to presume either a forfeiture, a surrender, 
or-an-extinction of the immunity. The grant of 11 Edw. 
TLL. would have been superfluous if the grantees were before 
_ free of tolls, therefore it must be presumed that they had, up 
to that time, paid toll, and Lord Coke, 2 Inst. 221. lays it don't 
that if the king or any of his progenitors, have granted to any 


Bricknell. 


* 129 


1809. 


The aa ifs, 


_~ CASES IN TRINITY TERM ~ ) 


to be discharged of the toll of a market either generally or 


specially, this grant is good to discharge him of all tolls to the 
’ king’s own fairs or markets, and of the tolls, which, together. 


Tew kesbiry, with any fair or market, *have been granted after. ‘such. grant 
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of discharge ; but cannot discharge tolls formerly due. to sub- 
" jects, either by grant or prescription:” and ‘since it is found | 
that the toll has been immemorial, it follows that these grants 


of immunity made within time ‘of memory must be void, 


For neither does it appear that Gi/bert de Clare was ever lord - 
of this market, so that he could grant the. immunity, nor that: 


the borough of Tewkesbury and market was parcel of the hoe 


nour of Gloucester, any more than of the honour of. Hereford, 


and that as such they came to the hands of the crown when the 
honour of Gloucester escheated; nor does it appear that it was 
not an independent manor; and. from the circumstance found 
in the inquisition, Gilbert de Clare died seised of the manor 


of Tewkesbury held of the crown in capite, the inference of 


law is, that it was an independent manor. Mansfield, Ch. J. 
At the time of the.grant.of Gilbert de Clare, he was entitled 
to grant this immunity; for it must be understood by this case, 
that he was lord of the market, though it is not expressly so 


stated, and if the doubt had been suggested at the trial, the 
jury scauiial not have hesitated on the evidence of this inquisi- 
tion to find, that he was such, as well as lord of the borough, | 


and atthe time of the grant of 11 Edw. U1. it must also be 


taken that the market was in the crown, for the case. states, 


that the honour of Gloucester afterwards. becoming vested in 
the crown, Edward the Third made a new. grant to the bur- 


gesses of the same town, which infers that the grant was made 


in-consequence of the honour so coming to the crown; and it 


must therefore be assumed that the manor and: hundred. of 


Tewkesbury. was part of the honour of Gloucester. 


Arguments for the defendant. No fraud has been Porm 
found by the jury, nor does the case contain any facts on 
which the court can fairly build an inference of fraud. And 
unless the jury. had found that the *defendant sold in fraud of 
the market, the action cannot be maintained. The rule is. 


laid down too largely, that upon every.act of one man detri- 


mental to another an action lies; the act done must be. ‘illegal. 
Where an act, in itself indifferent, becomes unlawful if done 


with a particular intent, the intent must be expressly found. 


Rex v. Woodfall, 5 Burr. 2667.. And the act is not necessa- 
rily fraudulent unless the plaintiff can show that it was im- 


possible it could be done for an honest purpose. | Here the | 


value of the toll, which is only one part. in 170. is so small, — 


that it not only is possible that the corn might be sold by sam- 
ple without any view to evade the toll, but it is difficult. to 


‘conceive that such a minute fraction could i in. any. degree. in-_ 
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fluetice the defendant’s choice of the mode of selling. There 


are other motives of much greater importance to influence the 
mode of sale. It would in fact be impracticable now to pitch 
and sell in bulk all the corn sold in many markets: Maré- 
Jane, for instaiice, would not contain the hundredth part of 
what is there sold. The greater convenience of selling by 
sample, the saving of expense by not bringing the corn to 


market, and carrying it back if unsold, the greater facility of 


proportioning the supply to the demand, and thereby prevent- 
ing the article from being depreciated in a glutted market, 
which very facility renders the average price of the corn ultis 
mately lower to the consumer, as well as more commodious 
to the seller, “are all considerations of incomparably greater 


weight, and must be presumed to have influenced the intent 


much rather than the fraudulent motive imputed; and unless 
the jury expressly find the fraud, the court will not presume 
it. 10 Co. 56 which is a case of fraud in law. Gwyn v. 
pole, 2 Lutw. 1560. Blakey v. Dimsdale, Cowp. 661. 
Lord. Mansfield’s judgment. In The Prior of Dunstable’s 
case, the question of fraud was expressly raised by the tra- 
verse. This is damnum absque *injurid. Ashby v. White 
was the case of an unlawful act, but there is no unlawful act 
here. No case has been cited to show that sale by sample is 
of itself.unlawful; if it were, many districts in England would 
be wholly ‘destitute of the means of purchasing corn. And 
with reference to the rights of the lord of a market, so long as 
the public convenience required that the corn should be pitched 


_ there in bulk, so long was the Jord entitled to his toll; but his 
rights cannot be enlarged as the circumstances of the country. 


vary, and so soon as the practice of selling it in bulk ceases, 
the lord’s right to toll is gone. Where a séller takes the adk 
vantage of the land, and the convenience afforded by the lord 
of the market, and ‘eludes the toll, he may be subject to an 
action; but upon a sale by sample, neither the buyer nor the 
seller enjoys the same advantages as upon a sale in bulk. An- 
ciently the only mode used was the selling the commodity in 
bulk. The advantages which it gave were, the immediate 
and positive transfer of the property by sale in market overt, 
the advantage of the testimony of the clerk of the market 
witnessing the sale, the correction of the lord of the market, 
to see that the quality of the goods was proper, and that the 
weight and measure were just. All these advantages are 
wanting in the sale by sample; in all these respects it is no 
better than a common private contract between. one man and 
another. If two persons meet in a market, and conclude a 
sale of goods they have at home, without showing a sample, 
it will not be contended that this is such a sale in the market 
by which the lord is defrauded of his toll. It is true that if 
one met another coming to the market with goods to sell, and 
Von. If. M 
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should induce-him to turn back, an action would lie. 2 Suund. 


a 171, Yard v.. Ford, §..C.-1 Lev. 296. An action lay; . but 
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that was where the defendant, without even colour of a patent, 
erected a market, to the nuisance of the plaintiff ’s market, for 
other men to sell *their goods, not to sell his own; but if. a man 
opens a shop near a market, and sells goods therein, which jhe 
would otherwise have brought to the market, or if in his way. 
to the market with goods, he stops short and makes a contract 
for them, neither act is any injury to the market. Is it to be. 
contended that if a factor sells by sample in Maré-lane a 
thousand quarters of corn now in Riga, to be delivered in. 
Gibraltar, that toll is due for it in Mark-lane. It would be 
equally reasonable to hold that an action lies against a man for. 
not bringing his goods into the market, or for making a pri- 
vate contract in the market place, as to say that he. may not. 
make a private contract there, exhibiting asample at the same 
time. The acts here supposed are not like The Prior of Dun- 
stable’s case. It appears that the defendant there had procured 
others to come and sell in his shop, not in their own houses, 
for the court answers to his first plea, “‘ you cannot prescribe 
to sell meat in your own house on market days, for the market 
cannot be but in place overt;” and afterwards, “the market 
must be holden in the market place ordained for it; he cannot 
hold market in his own house, but in the common place on 
the market day ;” so that the case in that point of view amounts" 
to no more than that of Yardy. Ford. But it may also be 
admitted that the traverse on the words occu/té was. material, 
because the plea there does not deny that toll was due to the : 
prior for goods so sold in shops, and the secrecy of the sale 
prevented his collecting it. In the case of Dorking market, - 
tried before Heath, J. a man had fitted up an inner room in a 
public house, and corn was pitched and sold there; and the | 
plaintiff recovered against him on the same ground as in The 
Prior of Dunstable’s case, because it was done secretly. A 


_ principle may be extracted from the case of The Baikffs of 
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Tewkesbury v- Diston, rather in favour of the defendant, for 
it may with equal justice be said, that *if a buyer would not 
buy except in the market, the seller would bring his goods to 
market, because he could not sell elsewhere: but by law every 
man is at liberty to bring his goods to market or not, provided 
he does not conspire with others, so as to prevent pea attend 
ing the market. | 


Secondly, as to the exemption.—Toll is not incident toa 
market, it must be created by grant, and though it is now due 


to the corporation of Tewkesbury, it does not follow that it 


was due to the lord of the market from the burgesses before 


_ the grant of 7 Edw. II. That grant indeed recognises a then 


subsisting immunity; for it confirms to the burgesses of the 
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borough to be quit of toll and of custom, according to ancient 
usage. If that is to be construed as immemorial usage, then 
the burgesses never were subject to toll at all; and to whomso- 
ever, and by whomsoever these tolls were originally granted, 
they were granted not payable by the burgesses of Tewkesbury. 
For although long continued usage is a ground to support a 
prescription for toll, yet, if atime can be shown when toll 
was not paid, it will destroy” ie prescription. The words 
“according to ancient usage” do not imply that the privi- 
leges granted are merely commensurate with ancient usage, and 
the grantor, at the same time that he granted by this charter 
some new immunities, clearly recognised that others subsisted 


by ancient usage. If a forfeiture had been committed, these 


words would have limited his right, and he could Mave re- 
sumed only what he had so granted ; he could not have de- 


termined the earlier exemptions, nor entitled himself to 


more toll than he had before this charter. [ Heath, J. observed 
that ariciently the kings used to renew all the corporate char- 
ters at the beginning of their reigns, and receive a fine for them. 
Madox firma burgi.| Although the crown cannot grant away 
or extinguish the previously granted *rights of a subject, it 
may release its own subsisting tolls, and every lord of a mar- 
ket may do the same. The burgesses to whom this exception 
is granted, are the same burgesses to whom Gzibert de Clare 
had granted his burgage tenements at a shilling rent, the bur- 
gage tenants. [ Mansfield, Ch. J. It probably happened in this 
‘corporation as in many others, that the first members were 
the holders of the burgage tenements; and therefore so long 
as burgage tenants were elected they would enjoy the immu- 
nity, but when they ceased to be elected, the rights of the 
burgage tenants not elected would from that time also cease. ] 
When the honour of G/oucester came to the crown, nothing could 
come with it but that which had remained with Gilbert de Clare, 
and if the tenants were rendered free by his charter, the re- 
union of the honour with the crown would vest in the crown 
only the tolls which that nobleman had, not those which he 
had not. And if the burgage tenants were free before, the 
charter of 11 Edw. III., granting an exemption to the burgesses 
and their successors, could not derogate from their rights; the 
only consequence is, that the grant operates nothing. It is sug- 
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gested that the exemption might be forfeited; but it could — 


not be forfeited by the act of a majority, it could only be for- 


feited by the acts of all the individuals. If, however, there — 


were certain tolls from which de Clare’s charter did ‘not ex- 
empt the burgage tenants, itis for the plaintiffs to show by 


anes what were the particular exceptions. 


Reataatis | in reply.—It is clear the first charter was a 
grant to the burgesses in their corporate capacity, and not 
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in the burgage tenants in right of their tenures. The con- 
trary is not tobe inferred from their being called by a name- 
derived from their tenures; they were so called because 
burgesses, in those days, were not so much distinguished from 
strangers by any other circumstance, as *by the certainty of 
their service due in respect of their burgage tenements; but 
to make the exemption descend to their heirs, it must be 
granted to them and their heirs. Again, although, 100s. are 
found to be the value of the toll of the borough, the Earl of 
Gloucester might hold it in farm of the crown, and may have 
granted an exemption which it was not his to bestow. Neither 
could King Edward the Third grant an effectual exemption 
throughout all Eng/and, but only in such places where he had 
the lordships. Supposing, however, that Gilbert de Clare was 
entitled to these tolls, and thathe made a valid grant to the 
burgage tenants, yet the case finds, that on the attainder of 
Lord Seymour, the manor became vested in the crown ; up 
that reunion, the toll, which is a royal franchise, ‘became 
extinct by unity of possession, and the immunity which 
had been previously granted out of it, became extinct 


‘also. 43 Ass. pl. 10. Palm. 82. [ Heath, J. The attainder 


and unity of possession could not affect the rights of the 
burgesses. Mansfield, Ch. J. The new grant by Hames - 
the First could only operate to pass the market such as it was 
before the attainder; the crown could not regrant the toll, 
free from any exemptions which then existed. Lawrence, J. 
If the lord of a manor grant away part of his rights to his 


_ tenants, his subsequent crime, forfeiting the rest, cannot re- 
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voke his prior grant. It might as well be said that if the lord 
of a manor release to his tenants all his services, his attainder 
will revive them.] There is at least good cause arising 
from the perpetual disuse, for the court to presume, either 
that the burgage tenants had by some act forfeited their fran- 
chise, or otherwise that it had been surrendered by the indi- 
vidual tenants who were entitled to it, since it has never 
been allowed, and these charters have never before 
been brought forward or known to exist, et de non appa- | 
rentibus et non existentibus eadem est lex; or that it has been 
extinguished by unity of possession. As to the *merits, the 
reason why no adjudged case is to be found, is, that the sell- 
ers by sample, in order to quiet the lords of the markets, on 
the first introduction of sale by sample, have generally paid 
the toll. The Prior of Dunstable’s case can be supported only 
on this ground, that if the defendant, who had a house adja- 
cent to the market, did not sell in it according to the custom 
of the borough, he was bound to come to the market, and sell 
at the Prior’s stalls; and that by his selling otherwise the 
Prior was deprived of that toll which he would have had if 
the meat had been sold at his stall: that case is not in princi- 
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ple distinguishable from this. If on a sale by sample neither 
uyer nor seller enjoys all the advantages of the market, it is 
the fault of the seller, who may pitch his corn if he will, and 
although he chooses to waive the right, he cannot thereby a 
aly: a the lord of his toll. 


The Court observed that the case had been argued in a 
aay manner, and took time to consider of their judgment, 
which was on this day pronounced by 


: Serene Ch. J. This in effect isan action brought 
Sal ‘against | the defendant for selling corn in the market of Tewsées- 
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The Bailiffs, 
&e. of 
Tewkesbury 


Vv. 
Bricknell. 


_bury by sample, which is alleged in the declaration to be done — 


fraudulently, and injuriously to the plaintiffs ; that is, not fraudu- 
_ lently, according to the common sense of the word, but only 
fraudulently because injuriously, as depriving the plaintifts of 
_a toll to which they are entitled. [The chief justice here re- 
ferred to the material parts of the declaration.] The first ques- 
tion which arises on this case is, whether the selling by sample 


in the market is an injury to, or a fraud on, the persons who 


_ have a right to toll on goods sold in the market. The 
| second i is, whether, supposing the plaintiffs have such a right 
in general, they have such a right against persons claiming, 
- in the manner here stated, to be exempt from payment of 
: the toll. As tothe first point, it is very extraordinary that 
~ no cases are found to have been decided on the question; for 
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neither have any of the counsel in the cause mentioned such, - 


nor has any such occurred to the court. Considering ‘that 
the origin of markets is by grant from the king, or prescription, 
which prescription supposes a grant, a lord of a market must ne- 
cessarily havea right of action against any person who injurious- 
ly deprives him of toll accruing in that market. That being so, 
_then comes the question on the sale by sample; which mode 
of sale, though certainly not very recent in Tewkesbury, nor 
in many other towns, is comparatively modern. It has now 
in a great measure superseded the ancient practice; but an- 
ciently, when the communication throughout the country was 
more rare and difficult, it was a great convenience both to 
~ the buyer and seller to have a common place of meeting, to 
barter and sell their goods ; and even now it certainly is to a 
degree a convenience ; but at the same time it operates as a 
tax on the commodity, by enhancing the price, and bythe re- 
- striction which is imposed on the operations. of trade, if per- 
sons may not buy or sell but in that market. One question 
_ is, whether they who sell by sample have any benefit from the 
market ; and it is said, that if they could not sell by sample, 
but were compelled to pitch their corn in bulk, they would not 
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Lee 
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x0 there at all, but would sell at their own houses; and ~ sie 
therefore the widtkera is not beneficial to them; but on. the 
other hand they have a benefit from frequenting the market, 
for they find there customers, persons ready to buy; there- 
fore by going to the market, they have the benefit of*the 
market. If so, then the lord of the market ought not to be 
deprived of the benefit of the toll which is his due for goods 
sold by persons taking the benefit of the market. And The 
Prior of Dunstable’s case is a very strong *authority that a 
person taking the benefit of a fair shall pay the duties of it; 
and, consequently, to persons taking advantage of a market, 
and selling there by sample, the principle of that case ‘strongly 
applies. The circumstances of that case are quite immaterial, 
but the principle thereby established is, that where a person 
does any thing injurious to the right of a market, the lord of 
the market shall have an action. In Moseley v. Pierson, 4 T. 
Rep. 104. Lord Kenyon, Ch. J. held it a clear fraud on a mar- 
ket to sell goods by sample therein. He says, “ Tf the plain- 
tiff’s demand had arisen on contracts of sale by sample, he 
would have brought a different kind of action: an action for 
the fraud in not bringing the goods into the market :” he refers 
to no authority, but states it as a clear principle in his mind, that 
if a person sold by sample in the market, it would give an ace 
tion, as for an injury to the market. Upon this ground, ‘then, 
we are of opinion that the present action well lies, unless the 
defendant brings himself within the exception. (Here the 
chief justice read that part of the case which states the charter 
of Gilbert de Clare, and observed that a great deal of evidence 
was stated there which might better have been omitted, and 
that facts to be thereupon found by the jury might more 
properly have been substituted.) The words “ according to 
anctent usage,” are certainly very important, and on the one side 
have been relied on as affording an argument that the exemp-__ 
tion contended for, was pre-existing by ancient usage ; but they 
afford a very strong inference'on the other side also, that it 
may bea grant of no other exemptions than the burgesses 
anciently used, and so may be no grant of exemption at all: 


and it is very remarkable that the charter speaks not of tolls 


in Tewkesbury, but in the honour of Gloucester, and through- 
out all England ; and further, it is not in respect of their burgage 
estates ; for in the first charter it is not granted to *the bur- 
gesses and their Acirs, butto the burgesses and their succes- 
sers. Then the later grant by Edward the Third, is to — 
the burgesses, their heirs and successors, to be free of all toll, 
pavage, murage, pontage, passage, with other general words. 
Now one of those words, heirs and successors, must be im- 


proper; the first, if the grant be to a corporation, and the second, 


if the grant be to the burgage tenants. But it -is observable 
5 | 
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that this last is nota grant of an exemption from toll in any 


particular market, and least of all in the market of Tewkes- —— 
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bury. Then comes the charter of Elizabeth, and the charter The Bailifis, 
of Fac. I. whereby ac. I. granted to the bailiffs and_bur- Tewkesbury 


gesses of Tewkesbury the manorand hundred of Tewkesbury, 
and all fairs, markets, stallage, toll, toll-custom, customs, pick- 

age, &c. and the reversions and profits. The case then states, 
that for 40 years past a practice has gradually prevailed of 
selling in the market by sample, and that the corporation has 
received toll when the corn has been delivered in Tewkesbury ; 
that the defendant knowing the plaintiffs’ claim of toll upon 
corn and grain sold in their market, whether by sample or in 
bulk, sold by sample to one Buckle 45 bushels of beans, to be 
delivered in Tewkesbury, which had not been pitched in the 
market or paid toll, and that the defendant refused to pay toll; 

that Buckle was at that time seised and possessed of a yearly 
burgage tenement, and paid 1s. burgage rent to the corpora- 
tion ; and it is further stated that there was no ground of ex- 
emption,. except that Buckle was seised of a burgage tenement; 
and that no exemption had ever been remembered to be allow- 
ed to any but the freemen of the borough. The question 
_then is, whether, on these charters and facts together, an ex- 
emption is made out fora person having no other claim than 
as the proprietor of a burgage tenement; andthe charters are 
so general and so loose, that they ought to be expounded by 
that usage, which has immemorially *prevailed. The charter 
of Gilbert de Clare might have exempted burgage tenants 
from the tolls of the market, but it does not appear that it did 
so; and from time immemorial no such exemption has been 
allowed to burgage tenants. As to the word successors, it 
applies to what is usually understood to be a corporation, and 
to the members of the corporation the usage has always ap- 
plied 5 it. Ihe charters then being such as they are, and the 
usage invariable to exempt the members of the corporation, 
and no others, we are of opinion that the judgment must be 
for the ‘corporation. 


Judgment for the plaintiffs. 


Bricknell. 
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ERR oer 


June2t. = ..~~—”—é‘«d@&RRownT REE: a@gazinst Jacox. 


a! Rodeos _ THIS was an action brought by the plaintiff, who had beer 
and received, the acting boatswain of a man of war, and therefore was ad- 
if the defend- mitted by Lens, Serjt., to be a warrant officer, and not within 
ae >> no Bg the protection of the stat. 26 Geo. III. c. 63. s..1. against the 
ment of the defendant, who was a Yew, and an agent for prize-money and 
— . seameén’s wages, residing at Portsmouth, to recover a sum of 
ceipt for the money for wages and allowances, which had been paid by the 
a. officers of government into the hands of the defendant, for the — 
sed, it is use of the plaintiff. Upon the trial of this cause at the West- 
a aoe minster sittings after last Hilary term, before Mansfield, Ch. 
‘are pregnant J- the plaintiff proved that 103/. had been paid to the defend- 
cer aig ce Bats but the defendant produced a power of attorney, not 
the considera. Made revocable, and a deed of assignment to himself: of the 
tion is falsely whole of the plaintiff’s pay, which purported to have been 
That ave 2nd made “ in consideration of 100/. #2s. in hand paid.at or before - 
ney never was the delivery *thereof ;” and on the back was endorsed a re- 
3 has C&ipt signed by the plaintiff, and purporting that he had “ re- 
been an impo- ceived the within mentioned sum of 100/. 12s. on the day and 
taining a, Year aforesaid.” The attesting witness, who was a clerk to ar 
deed, the only attorney employed by the defendant, swore that he prepared: 
— is in the assignment, that he took the sum to be inserted as the 
* 4 42 consideration, from the defendant’s relation, but that he read 
over the assignment and receipt to the plaintiff before it was - 
executed, and that the plaintiff acknowledged it to be right. 
There was also evidence that the plaintiff had acknowledged 
the receipt of 15/. paid him by the defendant; but on cross- 
examination it appeared, that neither the plaintiff, who was an’ 
illiterate man, nor the defendant, had kept any account, or 

_ given or taken any vouchers whatever of the moneys received 
or advanced by the defendant during“any part of his agency ; 
that no account whatsoever was stated at the time of execu- 
ting the assignment, nor did any money pass. Nor did the 
defendant avail himself of the opportunity to clear up these 
circumstances, which was given him by notice, requiring him 
to produce his own books at the trial. It also incidentally ap- 
peared, that the conduct of the plaintiff in his expenditure was 

; marked with thoughtless extravagance, and total ignorance of 
: business. Lens, Serjt., for the plaintiff, relied on the cir- 
cumstances of the whole case, and particularly on that of no 

money having passed at the execution of the deed, as the en- 

dorsed receipt, according to his interpretation, purported to 

express, as a proof that the whole was a gross fraud, and that 

the plaintiff was entitled to recover: the jury, however, relied 

on the sailor’s signature to the receipt, and found a verdict for 


the defendant. 
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Lens, in the visite term, having obtained a rule nisi Spb a 
new trial, | 


oh Hina etie:, costs cause. The only question ' that 
could be properly discussed at the trial, was the execution of 
the assignment. It was immaterial to go into evidence of 
consideration for it; the deed would have been good, 
even if there had been no consideration ; for a deed imports a 
considération ; Bee as Be jury properly observed, ~ a deed 


iia eae time of execution only ; it vas to the time 
mentioned in the aree and that is in the alternative, “‘ at or 
before the execution.” If this is a badge of fraud, almost 
every conveyance is fraudulent, as in the cases where a part 


of the price is deposited at the time of an auction, or 


some of the parties live at a distance, and cannot all execute at 


the same moment. In the case of mortgages the money may 
be* advanced at several times, yet is always recited to be paid 
in one day: but if the plaintift had in reality received the sum 
of 15/. only, still if he had the intention of assigning the whole, 


the assignment would be good in law: if any imposition had 


been practised, the relief would be in equity; the present ver- 
dict, therefore, n must ‘gre 


Boe oa seat % 


ee E> 
a 


tion; af the question i is not whether a deed is good without 
consideration, but whether a deed is good which falsely states 


the consideration.. The nature of the case does not admit of : 


direct evidence to prove the non-payment ; for a negative can- 


not be proved; therefore, notwithstanding the assignment, 
when the payment was contested, the onus proband still rested _ 


Bee the defendant to show the application of the sums he had r re- 
ceiver Sah 


Hn ATH, J. observed, that where a man by deed aclnow- 
ledges himself to be satisfied, it is a good bar, without cere 
Bee — 

Cur. ado. vult, 


Maneirars Ch. J. I still have great doubts on my mind, 


which perhaps has been biassed by my practice in courts of a 


equity. This is an*action for money had and received: a 
power of attorney is given, reciting the consideratien to be 
money paid at or before the execution of the deed. It was 


proved that the deed was read over to the sailor, and that he 


said all was right; on the back of it was a receipt for the mo- 

ney, as having been paid on the day and year aforesaid : it is 

the same form of receipt which is endorsed on every deed 
Vol. U. pe N | 


is, caaaed 2 oe is not immaterial what was the considera-. 


po. 
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1809. and mortgage, although the money is not paid on the day of 
————= execution. My brothers are all of opinion that a verdict could 
Rowntree not stand, if obtained against the evidence of that deed and 
Jacop.  Feceipt, and consequently the verdict already found according 

to the legal operation of those instruments, must be supported, 


and the rule must be | 
ne << Discharged. 


END OF TRINITY 'TERM. 


CASES Beas 
ARGUED AND DETERMINED 


. IN THE 


courts OF COMMON PLEAS, 


_EXCHEQUER-CHAMBER, 


MICHAELMAS AND HILARY TERMS, 


IN THE FIFTIETH YEAR OF THE REIGN OF GEORGE IU. 


- pee 


KirtTLanp against Pounserr. 


INDEBITATUS ASSUMPSIT for the use and oceupae 
tion of a house, and of certain fixtures thercin. At the 
trial of this cause at the Middlesex sittings, after last Trinity 
term, before Mansfield, Ch. J. it appeared that the detendant 
had, in uly, 1807, contracted to purchase of the plaintiff ; 
his lease of this house for 700/., and had immediately paid 
him a deposit of 150/. in part of the purchase-money. Being 
solicitous to obtain immediate *possession, he soon after- 
wards paid the residue of the price, upon which inducement 
the plaintiff permitted him to enter and occupy the premises. 
In the month of Octoder, the plaintiff not having made out a 
good title, the defendant declared that he rescinded the con- 
tract; he accordingly quitted the possession of the premises, 
and brought an action for money had and received, under 
which he received back from the plaintiff the whole purchase- 
money, and the expenses of investigating the title. The 
ees then commenced this action to recover rent for the 


At least he cannot, if the purehaser had paid the whole purchase-money 
ter ed, and the vendor had kept it during the purchaser’ 5 sages 


1809, 
Ni OV. 7. 


If a purcha- 
ser take pos- 
session of pre- 
mises, under 
a contract of 

sale, which, 
on account of 
a defect in the 
‘vendor’s title, 


fails to be 
completed, 
the vendor 


cannot after- 
wards recover 
rent for the 
period of the 
purchaser’ s 

possession, 

upon an im- 
plied contract 
for use and 
occupation. 


146 


when he en- 
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_ sce of time e during sahil a ‘notaries had ceili the 
premi - and Selwyn, for the defendant, con- 
nded, ‘that there was no. contract either express orimplied in | 


Best, Serj 


Poanets. de case ; that the statute 1 which ¢1 
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- occupation, requires that some contract of demise should sub- 


Z m 
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sist, and that the- contra ct ol ‘sale, which was proved, by 
sufficiently accounting for 


he ‘Possession of the premises, dis- 
affirmed the existence of any other implied contract. They 
urged that in the case of Hearne v. Tomlins, Peake’s N. P. 
Causes, 192. Lord Kenyon, Ch. J. had decided that on a pur- 
chase being defeated by the want of a title, nothing could 
be recovered by the vendor in this form of action. | Espi- 
nasse, contra, observed, that Lord Kenyon limited that 
yosition to the case where the occupation of the house “ was 


Se 
t caglee ee 


a 


not beneficial.” Mansfield, Ch. J. at first inclined to think | 


that the action might be supported; for that if a man had 
contracted for the: purchase of an estate, of the annual value 
of many thousand pounds, and had, through the imprudence 


of the vendor, been permitted to take possession, which he ~ 


might possibly retain. for several years, pending a discussion 


of the validity of the title in a court of equity, it would be 


strange if the purchaser could hold the possession and receive 
the profits during all that time, without paying any considera- 
tion *for itto the vendor. But upon the ground that during 
all the defendant’s occupation of the premises the plainuff 
had been in possession of the purchase-money, of which he 
had made, or might have made, interest, the Chief Justice di- 
rected a nonsuit, with liberty for the plaintiff to move that it 
might be set asidg, and a verdict entered for the plaintiff with 
8/. is. 2d. 1-2. damages, being the amount of the difference, 
by which the jury found the reasonable value of the house 
during the defendant’s occupation, to exceed the interest of 


the purchase-money, being computed for the time ‘during | 3 


which the money was in the defendant’ S$ possession. 


Accordingly, Shepherd, Sees, on this day, moved for a rule 
2st, contending, that where a purchaser Is let into possession 
in pursuance of a contract, if that contract is rescinded, and 
the parties are remitted to their original situation, an under- 
taking to pay rent for the time of the possession arises by im- 


plication of law: he endeavoured to distinguish this from the | 


case of Hearne v. Tomlins, because in that case the plaintifl 


had sustained a loss by having taken possession. 


-Mansrietp, Ch. J. I doubted extremely whedier 3 in any 


view of the case the plaintiff could recover for the occupation 


of the house: if no money had been paid, perhaps it might 
be-a different question; but if a man pays part of his’ money, 


and is so unwise as to take possession without a title, is it not 


Sia tales rea ile Maick. are is sieipeesitle to make 
of law depend on the balance of loss or gain in each 
tion. The possession of a house is always beneficial ; fo 
protects the occupier from the inclemency | of the weather. @ be 
‘contract cannot arise by implication of law under circum. 
stances, *the occurrence of hie neither: of the parties © ever — *® JAS. 
had in their COLE PIA Re : 3 


Phe Court “ungnimously. held that shes nonsuit was 5 right 


ane ee, eee 
Wa ieee % Refused the rule. 


emmemis LZ) thm — 
Hecan against JOHNSON: Bite Se. ailh Ree Nav. 9, 


~ REPLEVIN. Raccee the plaintiff for three siactee ae te made mn 
a vear, ending on the 29th of September, 1808, had held the Pie a 
house in which, &c. as tenant thereof to George Ross, by vir- certain rent, 
tue ofa certain demise to the plaintify theretofore made, at a “ig Saag bo 
, certain yearly rent of 40/. payable quarterly, and because 30/4 session before 
rent for the said space of three quarters of a year, ending on ee ia ie 
8+ 
the. said 29th day of September, was in arrear, the defendant sor’ cannot, 
made cognisance as bailiff of Ross. Upon the trial of this peep. 4 ag 
cause, at the Croydon Summer Assises, 1809, before Lord pa 
Ellenborough, Ch. J. it appeared ,that the plaintiff held the For. there is 
premises under an agreement, whereby Rass. agreed ‘ that pests Ge fans 
he would by indenture demise to the plaintiff the house then plied. 
in his occupation, for the.term of. fourteen years- ‘from the 
25th day of December, then last past, (determinable as there- 
inafter mentioned,) at the yearly rent of 40/. payable quar- 
terly, clear of all taxes; (except land-tax;) but if the plainuff 
-_ should pay to Ross the sum of 40/ before the expiration of 
the first quarter, which should be at Lady-day then next, 
_ in that:case the rent should be reduced to the rate of 331 per ; 
annum, payable quarterly.” “The plaintiff had been in pos- 
session three quarters of a year. The jury, under his lordship’s 
direction, who thought. this instrument *was no demise, andy 149 
. did net support the cognisailis found a verdict for the plain-. 


tif. 


Best, Serjt., now moved to set aside this verdict, and enter 

a verdict for the defendant. The plaintiff was in possession, 

and since he was not a trespasser, he was a tenant, and there 
was a demise; the word demise is rendered. necessary in the - 

cognisance by the statute 11 Geo. II. c. 19.8. 22. Although 

this agreement would not have proved a demise, yet it was 
evidence of the terms on which the demise subsisted. Une. 
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Hegan 
v. as ee : 
Johnson. 
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der every aptcetiene’ of this: ‘nature, ‘the Scdupier becomes 
—— tenant trom year to year, and cannot be ejected without no-— 
tice to quit: it would therefore be highly mischievous if, the 
landlord ae not distrain. 


Ake BET. 


The Cour 
such an ae 


eT) 
= ney 


h ther he could re ies 
e The \e occupier « certainly did not become 
tenant from ° year to ) year at sett 


eb -ginning of the first month, 
or first three months: for clearly at any time before the end 
of the first year, if'a lease had been tendered to the occupier, 
and he had refused to execute it, the lessor might have 


ejected him without any notice to quit, and if he had executed | 
it, he would thenceforth have held, not under the supposed ~ 


denitse; but under the lease. When a person is so foolish as 
to enter upon the premises under an agreement for a lease, 
without a stipulation that in case no lease is executed, he shall 


hold for one year certain, if he does not execute, the landlord — 


See, 


may turn him out without notice. The effect is, ‘that the lessor 


- eannot ‘distra ain for ihe rent: he must Dee his action. 
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If a party en- 
titled under a 


contract tore- defendant, in not supplying the plaintiff with small coal for- 
the use of his engine, according to the terms of the agreement 


ceive a profit 
from another, 
by his Own 
act sO Cor- 
founds the 
measure of 
that whieh he 
wastqreceive, 
that it can be 
no longer as- 
certained, he 
vacates his 
whole claim. 
A. agreed 
to. find suffi- 
ecient coals for 
Bs engine, to 
draw water 
from As 
mine,and B.’s 
little coal, as 
they then 
stood. B. sunk 
to a lower 
seam, in drai- 
ning which, 
he dvained 


the other two 
but 
consumed for his engine naond 


seams, 


Rule refused. 


——at: GD tia. 


* Princte v, TAYLOR, 


ASSUMPSIT. The plaintiff iid a bpeety i“ the 


hereinafter stated : : at the trial of this cause before Wood, B. 
at the Northumberland Assises, 1808, the jury found a verdict 
for the plaintiff, with 40/. 15s. damages, subject to be changed 
for a nonsuit, according as the opinion of the court ahoule ad 
upon the following case : 

‘Lhe plaintiff was possessed of a seam of coal called the little 
coal of Beadnell, in the county of Northumberland, and of a steam 
engine, which was origincily used by him for drawing off water 
therefrom ; the defendant was possessed of a seam of coal conti- 
guous to, atid nearly upon a level with, the plaintiff’s, but had no 
steam engine for drawing the water therefrom: It was necessary 


to draw the water from these collieries before they could be — 


worked, and the defendant, before the making of the agree- 
ment, was not able to work his coal, except at such times 
when the engine of the plaintiff had beets worked long enough 
to draw the water from the defendant’s as_ well as the 
plaintifl’s coal. Upon the 22d of Deceméer, 1806, the fol- 
lowi ing agree nt was written and signed by the defendant, 


PMN Ee! 


eee os 


nish any coal because B, had destroyed the measure of sufficiency. 


5 


1 than: before. Held that 4. was no longer bound to fur- 
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in the shape of a letter dressed to the plained : “ Thereby 
agree to give you small coals for your engine, to draw your 
water from your: hittie coal und my coal, as they now stand, on 
condition you keep your engine where she now stands, and a 
person to attend her; you defraying every other expense that 
necessarily attends such. The above conditions to commence 
from this day to the 12th of November, 1807.” The piain- 
tiff acceded *to the terms proposed, and, from the making of 
the agreement to the 12th of November, 1807, regularly kept 
a person to attend the engine, and kept it at work in the 


same place, so as effectually todraw the water from the de-— 


fendant’s coal, and defrayed every expense attending the 
engine, except the coal. The defendant, from the making of 
the agreement to the 3d of une, 1807, regularly supplied the 
engine with coal according to the contract: the plaintiff, a 
little before that time, ceased altogether from working his 
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Taylor. 
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little coal, and opened and worked a seam called the main 


coal, which lay: much deeper than either the defendant’s coal 


or the plaintiff’s s little coal, and by the sale of such main coal _ 


entered into a competition ‘with the defendant, which the de- 
fendant deemed prejudicial to his own interest in the market. 
The defendant from that time refused to supply any more coal 
for the engine. From the 3d of Fune to the 12th of Mo- 
vember, 1807, the plaintiff supplied the engine, at his own ex- 
pense, with the whole of the coal necessary to relieve the 
defendant’s coal from water, and did thereby relieve the de- 
fendant’s coal from water, by keeping the water at a level low 
enough for the working of his own main coal. The verdict 
was taken for the value of so much coal as, Apc pete 
lation, would have been necessary to keep the engine 5 
at work, as would have been requisite for the mere purpose of 
keeping the defendant’s coal and the little coal free from 
Water. | 


‘Best, Serjt., for the plaintiff. The defendant assigns as a 
reason for refusing to furnish coal, ‘hat the plaintiff has opened 
another coal-mine, and created a competition against him in 
the market. But this is an injury which cannot be com- 
plained of in any court of justice. The only ground he could 
make to excuse the performance of his contract, would be 
the non-performance of the *plaintiff’s part. He does not, 
however, allege that; but objects that it is performed for 
another purpose than for the drying the plaintiff’s little 


coal mine. It is true that the immediate purpose is to drain | 


a seam of coal which lies lower; but the plaintiff, therefore, 
- must of necessity drain the upper vein also, and he has a 
continuing interest in the upper vein. The true construction 


of the agreement is, that while the “er stands i in abe same 
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“ — the deindane: If the agréemént 6 ae | 

osed to be; that if the plaintiff should with _ 
er aw off the water from the defendant’s mine, _ 

thediteaeier would. give him a definit 

ae supply the engine, the argument of the plain 
ag good. Bui the defendant was not so sirtita 

— reement, and he has —_ avery per rent 


they now stand. i con 
‘ine. Telused * to sipoly eval; th | 


nN coe al ig eacaeki aeons fee that fie abate is ese 
lated on that proportion of the whole coal’ now necessary, © 
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which would hive been requisite to a the eS vein ean 
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Best, in ae. Te is material that this is not an agreement — 
to last so long us both mines should be wrought, but down to — : 
a limited time, the 12th of November, 1807. But it is said, 
, © the terms so restrict the agreement, that it is to stand no Hoar’ 
| ger than whilst the little coal continues in the same state. — 
terms of it are to be taken most strongly against the 
deiendant who pens i it; and it therefore still subsists ; for the °_ 
nce mn which 3 it was to determine was an alteration 


circumstance 
in the state of one of the then existing mines, not the digg” 
a new one 5 and those two mines remain in the same state; 


their levels, and the position of the engine, are unaltered. No-- 
thing in the agreement restricts the plaintiff fronr opening 
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ether mines than the little coal, or ag using aise engine to. 
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draw the water from other mines besides the defendant’s. +~———— 


Here it appears the plaintiff has, in a given part of the day, 


eg. gle 


exhausted all the water of the defendant’s mine, and employed Tayior. 


the residue of his force in drying another vein of his own. 
It is admitted the defendant has had ail the advantage he — 


could. promise himself under the contract, he therefore ought 
to pay for it; if the defendant had thought there were circum- 
stances *to determine the contract, he ore to ree no- 
tice ; but he lies by. See. : 
Stems. Ch. J. This action is ‘brought for not spi 
ing small coal for the working of an engine to draw water 
from the mines in the plaintiff’s occupation; the declaration 
states, that in consideration that the plaintiff would keep his 
said engine where the same then stood, from the 22d day of 
November, 1806, until the 12th day of November, 1807, and 
would during that time keep a person to attend the same, and 


would defray every other expense that necessarily would ate 


tend such keeping of the said engine, the defendant under- 


took that he would, during the time aforesaid, give the plain- 


tiff small coals for the said engine to draw the water from the 
plaintiff’s said little coal mine, and from the coal mine of the 
defendant, as they then stood. So the plaintiff himself states, 
in his first count, that it was to draw water only from his little 
coal and the defendant’s mine, and for no other purpose. This 
agreement is proved by a letter, which, in fact, puts an end to 
the case. Now what is the letter? “I hereby agree to give 

you small coals for your engine, to draw water from your little 
coal and my coal, as they now stand.” The word ** they” can 


only refer to *‘ your little coal and my coal,” and “ now stand” 


must be interpreted, with reference to the subject matter, to 
mean, that sq long as the operations of draining which the 
plaintiff necessarily performed in the pursuit of his own works, 
were insufficient to keep the defendant’s coal dry, unless addi- 
tional labour was bestowed for that purpose, so. long would 


the defendant supply the engine with coals; and as long as the 


plainuff worked only to get his little coal, the defendant did 


supply him with coal. The plaintiff thought it more advan- 


tagcous to go to the main seam, which lay much deeper, and 


therefore *required more power to drain it, The defendant 


says, I will supply you wich coal no longer: it is urged that a 
notice was necessary ; but surely it was not necessary to give 
the plaintiff notice of that which the plaintiff him: lt 
the defendant, however, refused to supply him. an | very ra- 
tionally; for what possible measure could be taken, ‘to ascere 
tain what coal was necessary to be supplied. A new calcula- 
tion might be required every day, and every week. It would 
Vol. H. @ 
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be an everlasting ground of Aienets: and who was’ to decide = 
it? The contract, therefore, w wasthen atanend. = 


Hearn, J. I am of the same opinion. The true construce 
tion is, that the engine should be worked for draining the 
mines as they then stood; that is, while they continued in the. 
same train of working: ‘therefore, as soon as the plaintiff be- 
gan to work a deeper seam, things were altered. 


Latics. Bic Sbacuréd, 


Cuamsre, J. The case is rendered somewhat obscure by 
what was stated concerning the competition in the market, — 
which has nothing to do with the subject. The plaintiff has 
rendered the bargain totally uncertain, by altering the state of 
the circumstances. He has vacated the contract, by render- 
ing it impossible to know what is the measure of sufficiency. 


The measure may vary every day, or every week, and anew | 
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Nov. 15. 
T wenty 
years’ adverse 
possession of a 
waste enclo- 
sed, is a bar 4 
to the entry 
of a common- 


er. 
If it is alleged 
that a close 
éalled A has 
beenseparated 
and enclosed 
from & waste 
for 20 years, 
fo support the 
allegation, it 
is necessary to 
prove that 
every part of 
the close has 
been so long 
enclosed. 
Upon a plea 
of liberum 
tertemenitn, 
the defendant 
has the choice 
to what par- 
wels he wii 
apply his plea, 
aud if the plai 


arbitration or action must as often take place. 
Postea to the defendant. * 


eet: Cy fee 


*HAWKE against Bacon, aS 


TRESPASS for breaking and entering ae olaintff's Ms —_ 
called Fur End Close, treading the grass, and pulling down 
the walls and fences. Plea, 1. Not guilty; 2. That the close 
in which, &c. then was, and immemorially had been, parcel of 
a certain waste called Ughill Moor, and not separated or divi- 
ded therefrom, except as thereinafter was mentioned; and 
that the Earl of Fitzwilliam was seised im fee of a certain mes- 
suage and one hundred acres of land, in right of which he pre- 
scribed for common of pasture in and throughout the said waste, 
whereof the close in which, &c. was parcel, &c. for all his com- 
monable cattle levant and couchant upon the said messuage 
and land, as thereto appertaining; and that the earl demised 
the said messuage and land to the defendant, who entered and 
was possessed. 
claration mentioned at the several times when, &c. were 
wrongfully erected and standing in and upon the said waste, 
whereof, &c. and separated and divided the same close in 
which, parcel, &c. from the residue of the said waste, inso- 
much that the defendant, without somewhat pulling down the 
walls and fences, could not fully use his common of pasture, 
he justified entering the close in which, &c. parcel, ot and 


atiff insists on a trespass in other parcels, he must newly assign. 


An onsroachment does not eease within 60 spade to be part of the waste. 


And because the walls and fences in the de- -__ 


ag 


ae 7 re, oo ae 
als Chae ee ; ; - mes 
a“ bs aoe £ > . ¢ 
oS ; 
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‘pulling down the said walls and fences so there erected, in 


order that he might use his common; whereby he abated and 
removed the aforesaid enclosure, and reopened the close in 
which, parcel, &c. to the residue of the waste, as he lawfully 
“gnight. | shee eas Soe FS 
_ The plaintiff joined issue on the first plea, and for replica- 
tion to the second plea, denying by protestazion that the close 
4n which, &c. was parcel of Ughill Moor, the seisin of the 
Earl of Fitzwilliam in the said messuage, and *the prescrip- 
tion for common of pasture in and throughout the said waste, 
whereof the said close in which, &c. was parcel, pleaded, 
that the plainaff’s close in the declaration mentioned, was a 
close called Far End Close, and that the same close in which, 
_&c. continually for twenty years and more, before and at the 
first time-when, &c. had been, and was separated, divided, 
and enclosed from the said waste called Ughill Moor, and oc- 
 eupied and enjoyed in severalty, and adversely to the said 
earl, and to all thoce whose estate he had in the said messuage 
and land, and to his and their tenants, and to all persons 


elaiming by, from, or under him, them, or any of them, and 


without the exercise or enjoyment of the said supposed com- 


-mon of pasture, and without any entry thereon made for or 
relating to the said supposed common. ‘The defendant, pro- 
: that the replication was not sufficient in law, and that 
in which, &c. still was parcel of the waste for the 
therein mentioned, rejoined that the part of the close 
hereon the walls and fences at the several times when, &c. 
were standing; had been and was wrongfully separated and 
_ divided from the residwe of the waste within 20 years next 
before the first time when, &c.; wherefore he, the defendant, 
entered that part of the close in which, &c. parcel, &c. at the 
several times when, &&. and did, and committed the several 
acts in his second plea mentioned. The plaintiff surrejoined, 
_as before, that the said close called the Far End Close, and in 
which, &c. continually for 20 years and more before, and at 
the said first time when, &c. had been and was separated, di- 
vided, and enclosed from the said waste, and occupied and 
_enjoyed in severalty, and adversely to the said earl, and to all 
those whose estate he had, &c. and without the exercise and 
enjoyment of the said supposed common of pasture, and 
without any- entry thereupon made for or relating thereto, and 
concluded to the country. 3 | 
_*The defendant demurred, and assigned for causes, that the 
plaintiff had not in and by his surrejoinder confessed and 
_ avoided, traversed or denied the several facts and matters 
pleaded by the defendant in his rejoinder, or any of those 
facts and matters ; and for that the said Robert ought either 
_ to have denied some fact alleged therein, or admitting the same 
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to be true, to have shown by his surrejoinder how and:in > 
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te 


what inatmer he the plaintiff was discharged therefrom, ain 


——-——~ how the same were avoided. And that the plainuff had by 


maphe 


Bagon. 
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his surrejoinder endeavoured to put in issue matters different 
‘and immaterial to those offered and alleged | re defendant 
in his. Tejoinder 5 and that the plaintiff’s surrejoinder did not 
show wha estate, right, or title, the plaintiff or any other per- 
son had, to separate, divide, and enclose any part of the close 
in which, & from the said waste; or by what means, or how 
the same was approved, separated and enclosed, and also that 
the surrejoinder did not take any issues” ver upon any 
of the matters pleaded in the rejoinder, nor bring to issue the 
same, or any matters whatever stated in the pleadings of this 


cause ; and also that the plaintiff’s surrejoinder was ¢alcula- 
ted to introduce unnecessary entries, pleadings, and proceed- 


= ord ; and also, that the surrejoinder conclu- 
whereas the same pee to pou ee 


Fn PE 


Fae rss in support of the demmrrert™ Itv was the 


intention of the parties to raise, by these pleadings, the neces- - 


sary question to try this right of common, and the fact is, that 
the whole of Far End Close formerly was parcel of the waste 


of the eae tea: pie ul it has been enclosed above 20 years, 


s been enclosed fo: ra shorter period than. 20, years. 
d by the rejoinder to put in issue the fact that the 


part | of the tote 3 ; ‘on which: the trespass was committed, has 
been taken i in within 20 years. Tf the plaintiff meant to deny 
it, he ought tahave — that the /octs in quo was not part 


of the waste. 


The Court lie ‘that the defendant had omitted | a fair 
opportunity which the plaintiff gave him, to traverse an alle- 
gation, which the plaintiff could not have supported, but by 
proving that the whole of Fur End Close had been enclosed 
above 20 years; for if the defendant had taken issue on the 
replication, as it stood, and if any part of Far End Close had 
been enclosed less than 20 years, the issue must have been 
found for the defendant: it did not differ from the common 
case of pleading liberum tenementum, where, if the defendant 
proves he has aq single acre in the vill, the issué is with him, 


whatever quantity of land the plaintiff may have there: and_ 


if the plaintiff had meant to dispute the particular spot, he 
should have newly assigned. But here the rejoinder is bad, 
for it admits the replication, and traverses nothing: it does 
not deny that the site of the trespass is Far End Close. The 
plaintiff could not have pleaded that the Jocus in quo was not 
part of the waste, for it continued, to all intents, part of the 


_ waste for 20 years, and even after that time it continued part 


Vay . 
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_ of the waste, so that the lord might have recovered’ it in a real 4809. 

action within 6C years. 3 : = 
_ The parties had leave given them to amend. i: Boro 
As to the main question which the parties meant to try, pysaxp. 

Lawrence J. observed, that the counsel were properly agreed 

upon the p aint, that if the common had been enclosed 20 

years, the commoners’ right of entry was. ae : a he men- 

tioned the cei case of lees 2 ‘Ve — See ae 


3 5 : 
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DERBY piinaes ag 1752. ae Setate a limitations would have 
Trespass for breaking closes, &c. Jus- been a bar in ejectment or formedon, 
tification by a commoner, as being part where the land was in cee yet in 
of a common, &c. Evidence, that some this action, where the right only is in 
of the closes had been enclosed above question, the statute is no | ral’ 2 
40 years, and thatthe plaintiff had a lit- Ge ee 
tle house built on one of them, and it WLe#z, Ch. als J.sieesiaianbabone 40 
was insisted by the plaintiff that this no years has been. prow and there i 
longer remained a | “oaks en the common, dil nce i 


¥ ght an “ejectment aller 20 

yere bound by the statute of years’ possession. Here, the com- 
timtfations: Answered, that a right of moner, if he had any right, * should have 
common eannot be barred by the statute brought an assise: of common, and not 
of limitations; that the question was made an entry. The jury were dis 
on the mere right, and therefore though rected to find for the apse es 
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_ *Bor> and another against ‘Donanp. WVov. 17. 


‘SHEPH ERD, Serjt., chee a rile: nisi t ‘that ae defend- The instruc- 


ant, on filing common bail, might be disch: ar; ed out of the tions called a 
f the sheriff of S: for th Z Hy at “ei precipe given 
custody of the sheriff of Surry, for t ree 0 jections ; first, by the attor- 


that only one affidavit had been made for holding him to bail, vey to the fi- 
and that had been filed with the filazer of AZddlesex, and that ee are wok 
a capias having issued into Middlesex, and the defendant not cause; and it 
being there found, the plaintiff had not sued out a testatum aor oat thee 
capias, but afiotier original capzas directed ta the sheriff of should contain 
Surry, but, notwithstanding, had not filed with the filazer of # clause of ae 


etiam. 


that county an office copy of the affidavit to hold to bail, 1fthe sheriff 


which, Shepherd said, the practice in such case required, Hire make 8 ware 
rant to four, 


suant to the statute 12 Geo. I. c. 29. & 2. Secondly, the jointly and not 
memorandum called a pracipe, given to the officer as instruc- Se 
tions to prepare the capias, and which was in the following jrrest, the 
‘terms, Surry. Capias for E. Boyd against ¥. Durand, re- court will not 
turnable on the morrow of A// Souls. Oath for 8,900/. ‘and tore a 
upwards,” contained no clause of ac etiam. ‘Thirdly, that defendant on 
motion. 
A warrant to four jointly and not severally, clearly will not authorize an arrest by one. 
Ifa plaintiff proceeds by a second original capias, instead of testatum capias, a second affida- 
vit to hold to bail is not necessary. 
Whether in such case it is necessary to file an office copy of ‘the affidavit, with the filazer of 
the second county, guere? 
At least the omission does not so far vitiate subsequent proceedings, that the court on mo-- 
tion will discharge a defendant from arrest. 
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the sheriff of Surry had made his warrant “ to the keeper’ 
of the gaol of the said county, and also to W. Benton, R. 
Faulkner and R. Hindson, his bailiffs,” commanding them, and 
every of them, jozntly and not severally, that they should take 


‘the defendant, &c. to answer the plaintiffs in a plea of tres- 


pass, and also in a plea of debt for 1,600/; but that the arrest 
was made by Fawkner and another not named in the warrant, 
and without any assistance of the gaoler, Benton, and Hindson. 


*Lens and Best, Serjts., on behalf of the plaintiffs, showed 
cause against this rule. As to the first objection, the same 
person executed the office of deputy filazer oe Middlesex and 
for Surry; he had been instructed to file in Surry an office copy 
of the affidavit to hold to bail, and had been paid for it, but 
through urgent pressure of business he had not been yet able 
to have it copied and filed; but if there were any /aches in the 


officer of the court, that ought not to prejudice an innocent 


plaintiff, who had done all that the practice required. It was 
no where enacted that an office copy of the affidavit should 
be filed; it was only required that there should be an affidavit, 
without reference to any particular county, and there is one. 
To the second objection, this instrument called a precipe, 


‘is only an authority given by the attorney in the cause to the 
_ filazer, from which he is to prepare the original writ: it is 
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neither “ writ, bill, nor process issuing out of this court,” in 


which instruments only does the stat. 13 Car. II. st. 2. c, 2. 
require that ‘* the certainty and true cause of action shall be 
particularly expressed.” : 
To the third objection. There is a diversity between au- 
thorities created by the party for private causes, and autho- 
rity created by law for execution of justice. Co. Litt. 181. b. 
Rex ve Fowler, 1 Salk. 350. S. C. 1Ld. Raym. 586. It 
was held, that though the warrant may be wrong, yet, if the 
writ be right, the party is rightfully in the custody of the she- 
riff, Lambard. Eirenarcha, c. 2. p. 89. If such a precept 
be addressed to twain, yet one alone may serve it. And. 


here the bauiff is no stranger to the warrant, though certainly 


he ought to have attended to the restriction the sheriff im- 
posed on the execution of it. 


* Vaughan, Serjt., for the sheriff, was permitted to come in 
and show cause on the following day. He prayed that the 


-court would leave the defendant to pursue his ordinary 


remedy by action, against either the sheriff or his bailiff. 
Warrants in furtherance of justice are to be favourably ex- — 
pounded, and a joint warrant has often been expounded 
as a joint and several warrant: Lashbrook’s case, Hutt. 
127. Rex v. Hobbs, Yelv. 25. And a strong reason is 
there given: the sheriff’s intent is to have the party are 
rested, and whether by one or more, ips: non refert. White 


_ 
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v. Whitshire, Pulm. 52. But whether rightly arrested or = jg99, 
not, sitice he is in the custody of the sheriff, he is where he —~—_ 
ought to be, and the sheriff has a right to hold him, having a —_—Boyd 
writ by which he may legally be held, and this is very different 9.74, 
from the cases where the plaintiff has been colluding, or has = 
taken the defendant by violence, as in Birch v. Prodger, 1 

New Rep. 135. And it is enough for the sheriff, if he can lay 

before the court a reasonable doubt whether the defendant is 

entitled to his discharge. So held, Lee v- Gansel, 1 Cowp. 9. 

And here is no fault in the sheriff; he makes out a good war- 

rant, but the bailiff mistakes it. In Housin v. Barrow, 6 

Term Rep. 122. the warrant was bad. 


- Shepherd and Manley, Serjts., in support of the rule. 

1. It is not sufficient to make the affidavit to hold to baib; 
it must also be filed. Reeks v. Groneman, 2 Wils, 226. and 
Hussy v. Baskerville, there cited. “Lhough the business of 
the two counties is conducted in the same chambers, that can 
make no difference: they are totally distinct offices, and the 
filazer of Surry cannot legally know what affidavits are filed 
with the sheriff of Aiiddlesex. It a testatum capias had issued, 
that would guide the inquirer to the original capzas, by which 
he might find the affidavit; but this is a second original 
capias, and if there is neither a second affidavit made, nor an 
office copy of the *first filed in the second county, the de- %* 164 
fendant has not that opportunity which the statute meant to 
give him, of ascertaining the nature and extent of the cause 
of action. By the copy not being filed the crown also is de- 
frauded of a stamp duty. The clear known distinction is, 
that if a second original capzas issues, there must be a new 
affidavit of debt filed in the second county ; where a testatum 
‘eapias issues, that is unnecessary. 

2. As to the pracipe, it washeld in Burnes,117. Hayv. + 
_ Mann, that the want of the ac etiam clause in the precipe 

was fatal. [Jansfield, Ch. J. A precipe is a nonsensical word 
as applied here. <A precipe is the name of a writ, but this 
is a little worthless memorandum, which is no authority at 
all. The real precipe is the first authoritv.] 

3. In Birch v. Prodgers, the attorney, Plais/ed, having been 
forcibly detained till the sheriff’s officer, with a proper autho- 
rity, came to take him, the court |nevertheless ordered his ~—__ 
discharge. This shows that the authority of the sheriff to - 
detain the defendant is not the criterion. Housin vy. Barrow. 
The sheriff had a good writ, and had made a good warrant, 
but the bailiff himself having inserted another name, the court 
discharged the defendant. All this was for good reason. If 
the arrest is made by an authorized officer, the sheriff is re- 
sponsible for his acts, but he is not answerable for the acts of 
unauthorized persons. If Fau/kner had been guilty of the 
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greatest abuses in this arrest, the sheriff would not be respon- 


sible, for he never trusted him alone, but expressly required 
that Benton and Hindson should assist, to prevent any miscon- 
duct of Faulkner. ‘This is very different from the case of a 
mere joint warrant, for the sheriff absolutely prohibits the 
execution to be by any other than all the four. If the court 


will permit the sheriff to detain a man who is improperly. 


arrested, it will lead to great abuses; men will be entrapped, 
orcarrested’on: a Sunday, *and brought to the sheriff on the 
following day. In all the cases cited, there has been a regu- 
lar warrant, yet the defendants have been. discharged. They 


offered to undertake that the defendant, if discharged, should _ 


bring no action against the sheriff or bailiff. 


MansFiexp, Ch. J. The question is not now before the 


court, whether any action might be brought here: an action 


might perhaps lie against the bailiff for arresting without pro- 
per authority: but the question is, whether the court will 
discharge the defendant. A writ has issued to the sheriff. 
The sheriff has him under arrest, under that writ. There 
has been no act of violence committed by any one, no fraud 


in any one, much less in the plaintiff, who would be injured 


by his discharge. The sheriff makes his warrant to four, for 
the greater security, that if any injury should arise by the 
misteasance of the officer, the sheriff might have sufficient 
security to indemnify him for that which the injured party 


would be entitled to recover against himself: but the sheriff 


here ratifies the act of the officer, by receiving the defendant 
into custody when taken. Who is hurt by it ? No one. Where 
is he? Where he ought to be. Who has him? The sheriff, 
who ought to have him. Then what reason is there to dis« 


charge him? In what case will the court dischargeade- . 
fendant ? Notin this certainly... The only case like this, is _ 


that in the 6h Term Rep. ‘Vhe courts have leaned against 


irregular arrests, in order to avoid the violence that might 


attend tHem: there certainly is no supporting this arrest 
under the warrant, in an action against the officer; for to 
argue that this is an authority to arrest severally, is to argue 


_ in direct opposition to all the strength and meaning of lan- 
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guage. As to the objection of the precipe, it is quite nothing: 


with respect to the practice of filing an office copy of the 
affidavit, itisa singular one, and it may deserve consideration 


*whether the practice is proper, ‘of suing out a writ of capias 


alike into two counties, instead of pursuing the old common 


law practice, of suing out a ¢festatum capias. The act of pare 


liament never contemplated this practice, and therefore could 
not provide for it: no rule of court, or law, requires an office 
copy to he filed im the second county; it is consonant indeed 
to the spirit of the act of parliament that there should be one, 


a 


IN THE FIFTIE’ 
but’ the deputy filaz er for both counties is the same, snc it eer 
-eatinot much affect the justice of the cause, that he reatls the — = 
affidavit inthe character of filazer for Middlesex, rather than King 
in ‘the character’ of filazer for Surry. If the old- practice Hosta 
were: adhered: to, all cgay é on thts point would be avoided. and another: 
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pe ae he 


Hotisin: v. Barrow, ‘the court t dicharged the party, , in order 
_to discourage the practice of inserting other names, in the - 
warrant. We ‘should do injustice by discharging the defend- 
ant ; “none: ‘by retaining him: if he is injured, he has his 
remedy. * 


Lawrence, J. I am of the same opinion. - to the 
practice regarding the issuing of a testatum capias, the act of 
parliament does not say that more than one affidavit shall be 
made ; and the practice has prevailed, of sending acopy to the 
filazer of another county, who thereupon makes out a capzas. 
Here the filazer, having the original in his hand, and much 
business, thinks it unnecessary to copy it, and to read it from 
the copy, but makes out the cupias from the same original 
affidavit, and leaves it to be copied afterwards. No injury 
is hereby done tothe defendant; for he might, and from 
the affilavits it appears that he did, peruse the original affida- 3 
vit instead of the copy. As *to the sheriff, there isno fraud, 167 
and no violence, but the sheriff makes a warrant to four 6f: 
ficers, and one of them takes the defendant. | ‘Then the 
sheriff receives him, and he is in the proper custody; and 
there is no reason for the court to discharge him. If he is 
injured, he may seek his remedy against the officer. 


Camere, J. entirely concurred in all the reasons, and 
thought that it would be a very mischievous exercise of the 
discretion of the court, if they were to liberate this defendant. 

Rule discharged. 


a nenttttle SIS Di 


Kine against Fostér and another. ES, 
Now. 17. 


BE. SP, P, Serjte upon the authority of Bartlett v. Hebb, § A menial ser- 
Term Rep? 686. had obtained a rule nisi, that the bail bond, vant of _ his 


ot 
which had been given in this case, might be delivered up to eats 286 


: be cancelled, upon an affidavit which stated, that by a warrant rest, although 


issued by the Earl of Chesterfield, master of the horse, the porte seeps 


defendant Foster had been appointed coachman in ordinary trade, and the 

to his majesty, and was daily liable to be called on to drive tare tae 

his carriage. course of his 
Vol. Of. P trade, 
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1809. Shephees, Serjt., showed cause on an affidavit which stated 
that Foster and Otway publicly carried on a considerable hu- 
Tucker siness as inn-keepers and stable-keepers in the Strand, under 
Coos _ the name of Foster & Co., and that Foster was the principal 
“manager of the concern, and had himself accepted, under the 
signature of G. Foster & Co., the bill upon which this action | 
was brought, and which bill had been received in payment, 
not carelessly, but upon previous inquiry made, and satisfac- 
* 163 tory information received, as to the respectability of the de-— 
; fendants *as tradesmen. He also said, that if his trading 
were known to the superior officers of the household, the 
defendant would be discharged from his employment. — It 
was not to be permitted that a defendant publicly and osten- 
sibly carrying on trade, and obtaining credit, should shelter 
himself from his creditors und<r any privilege whatever. 


| Eee om 


; 


Best, Serjt., contra. This is the privilege of his majesty, 
not of his servant. sift aiihy Sp Ree Se gt Ee: 
MansrieLp, Ch. J. Whether it is proper that a menial 
servant of the king should be permitted by his majesty to 
carry on trade in any way, is notfor us to consider. It may 
bea very proper thing, or it may be improper, because those 
who deal with such a servant are abridged of their remedies. 
But, as it has been justly said, it is the privilege of the king; 
and, beyond doubt, this defendant’s employment is not co- 
lourable, but his real occupation, and he must, therefore, be 
discharged. It would be an extraordinary thing if the ser- 
vants of a nobleman, or member of parliament attending his 
duty there, should be privileged; and if the servant of the 
king should not. If the defendant is not entitled to his dis- 
charge, he may be arrested and taken from his box, as he is 
driving his majesty to the house oflords. «© 

Me Pee | Rule absolute. . 


* 169 . 
Now WF * TUCKER against CRosBY. 


The defend. BOTH the plaintiff and defendant resided in the city 
ant is entitled of London, and the action was brought to recover 44/. the 


to a sugses- price of some engravings executed by the plaintiff for the . 
tion for costs : 
under the defendant; but Lawrence, J. at the trial of the cause at 
London court Guildhall, was of opinion that the evidence showed that the 
of requests a 5 $ acd h 
‘act, though it Work was done upon a credit which was not expired at the 
appears that if : ; s 
the plaintiff had postponed the commencement of his action a few months, his cause of action 
would have been good for more than 40s. 

it must appear to the court that the parties were within the jurisdiction when the cause of 
action arose. 
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time of bringing the action ; and the defendant recovered 1/. 
8s. only. 7 


Best, Serjt., upon affidavit of the facts, had obtained a rule 
nisi tor entering a suggestion on the roll, to entitle the defend- 
ant to costs under the London court of requests act. 


, Pell, Serjt., who had successfully resisted a similar rule in 


the first instance, because the affidavits did not distinctly state 
that the detendant was resident in London when the cause of 


action arose, as was held necessary in Brooks v. Moravia, 2 


H Bla. 220. now showed cause against this rule, upon three 
grounds: first, that the affidavit did not state that the defend- 
ant * was liable to be summoned to the court of requests.” 
Barney v. Tubb, 2 H. Bla. 356. this objection: was made 
amongst others, and Buller, J. in giving judgment, held, 
“‘ that the afidavit ought to have contained all the facts neces- 
sary to*bring the case before the court, and that there a ma- 
terial allegation was wanting, namely, that the defendant was 
liable to be warned.” Secondly, the affidavit did not show the 
defendant to be, within the stat. 3 Fac. I. c. 15.8.2. “a 
tradesman, victualler, or labouring man.” Thirdly, this was 
not a case where the “sum to be recovered,” the expression 
used inthe 4th section of that *act, “did not amount to 
- 40s.;” for it was admitted at the trial, that work to the amount 
of 32/. at least, had been done; though part of the debt was 
not due when the action was commenced: and the defendant, 
as it is sworn, offered to pay the 44/. if the plaintiff would 
pay his own costs, which showed that there was a good cause 
of action. The court was not ultimately bound by the find- 


ing of the jury, but might exercise a discretion here, as well » 


as in giving costs under the statute of Ez. where the words 
also are, “* the debt or damages to be recovered.” 


Best supported the rule. 

The Court. On the évidence the verdict was right, and 
the further sum was not due. Barney ve Tubb was on the 
Middlesex act, 23 Geo. II. c. 19. which is differently worded, 
— but this act ‘has not the words “ liable to be summoned.” 


Rule absolute. 
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Nov. 18, _Kuvnertey and others, Assignees of. RNED, against | 
_ Hossack. 


_ An allegation ‘THIS was an action of assumpsit for goods sold and de- 
es sree livered. The defendant pleaded, as to all the said promises, — 
off a specific except as to the sum of 11/. 4s. 6d. parcel, &e. non assumpsit ; 
ee and as to the said 11/. 4s. 6d. that Brymer, long before he be- 
separate debts CaMe a bankrupt, was indebted to the defendant and to Pringle, 
pessoas "© his partner in trade, in *52/. 19s. for work and labour, &c.; 
substance and that the defendant was indebted to Brymer, before he 
Bowe < } 3 ¥ became.a bankrupt, in 114 48. 6¢. and that Pringle was’ in- 
an agreement Meese Brymer, before he became a bankrupt, in 19/. 2s. 6d.; 
prior to the and thereupon it was agreed, before Brymer became a bank- 
te ee er'ns rupt, between Hossack, Pringle and Brymer, to set off and_ 
joint debts deduct the said sums of 11/. 4s. 6d. and 19/, 2s. 6d. from the 
a said sum of 52/. 19s. and that they should give him credit for, 
drise, against and allow and deduct the sum out of the said 52/. 19s., and only 
all separate claim and demand against him the residue and balance of the 
debts that 
should there- Said 52/. 19s., after deducting thereout the said sums of 112, 
“Es arise. 4s, 6d. and 19/. 2s. 6d.; and he averred that the defendant and 
* 17h Pringle had given Brymer credit for, and had deducted 
and allowed the said sums of 11/4 4s. 6d, and 19/. 2s. 6d. 
out of the said 52/. 19s. and had only claimed and proved 
under the commission of bankrupt awarded and issued against 
Brymer, under and by virtue of which the plaintiffs sued in 
that action as assignees, the balance of the said sum of 52i/. 
19s. alter deducting and allowing thereout the said two sums 
of 11/. 4s. 62. and 19/. 2s. 6d. The plaintiffs replied by tra- 
versing that it was so agreed before the bankruptcy, and issue 
was taken thereon, Upon the trial of this cause, at the 
Middlesex sittings, in this term, before Mansfield, Ch. J. Bry- 
mer, the bankrupt, proved that he had been a taylor, and the 
defendants were bricklavers and partners, and.that ever since 
1804, he had been in the course of dealing with the defend- 
ants, who had jointly erected buildings for him, and that he 
had made clothes for Hossack and Pringle, separately; and 
that it was agreed between. them that their separate debts to 
Brymer might be set off against the debts of Brymer to them 
jointly ; ‘tie that the general agreement was made before the 
present debts were contracted, and there had been no express. 
communication of the like nature as to these particular sums, 
Lest, Serjt., contended, that the plea was not proved, because 
# 172 there *was no agreement as to the specific debt. ‘The jury, 
* under the direction of Mansfield, Ch. J. found a verdict for 
the plaintiff, with liberty-to move the court to enter a verdict 
for the defendant, if the court should be of opinion that ‘the 


general agreement proved, to set off all debts, would support 
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this allegation of an agreement for setting off this particular 
NISL, 


- Best, See showed cause. It must be understuod by the 
plea, that all the sums were due before the agreement was 
made, and the agreement is stated as relating to those debts 
only that were previously due; which is very different from 
an agreement that whatever sums shall become due in the 
course of trade shall be set off against each other; but the 
agreement must be proved such as it is alleged. 


Clayton, contra. This, in its origin, was an executory 
agreement, but has been executed by the bankrupt as far as 
the transactions occurred before his bankruptcy ; and the de- 
fendant might, therefore, plead it as an agreement executory, 
and it is applicable to each particular debt as it arises. This, 


therefore, brings the case within the fesmeqne established by © 


the case of Langdon v. Knight, Bull. N. P. 300. that it is suf- 
ficient if the substance of an issue be proved. This issue is 
substantially proved. As to the form of the plea, it is stated 
that ‘‘it was thereupon agreed ;” the word thereupon may 
fairly be referred to the time of making the agreement, not 
to the time when the debts were contracted; and the. relative 
order of the facts is not averred. 


Cur. adv. vult. 


-Mansriexp, Ch. J. now delivered the judgment of the 
court. ‘This is an action brought by the assignees of Brymer, 
a bankrupt. Brymer was indebted to Pringle *and the de- 
fendant jointly ; and they were separately indebted to Bry- 
mer. And the question is upon the set-off. The agreement 
_ which subsisted between the parties was proved at the trial by 
Brymer. It was objected that the evidence of Brymer did 
not support the plea, because there was no specific agreement 
relating to thatsum. At the trial I was strongly impressed with 
the idea that the plea could not be supported, though the jus- 
- tice of the case was clearly in favour of the defendant; and 
I gave liberty for the defendant to move. But, on considera- 


tion, we are of opinion that the evidence does support the - 


plea. In the general case of set-off, whenever any two mu- 
tual debts are contracted, the law applies to them as they 


arise. . These debts not being mutual, could not be set off — 


under the general law, but the plea states, that there was an 


agreement with respect to these debts. We think it no. 


stretch of the law to hold, that the agreement applies to each 
‘particular transaction as it arises. It resembles the usual 
practice in trade, of two tradesmen furnishing goods, order- 
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1809. 


debt. Accordingly, Glayton, Serjt., having obtained a rule ———— 


Aignerey 
Hoaiack 
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1s09, . ing work for each other, and of giving mutual credit for the 
—— amount. Inthe common case of supplying goods, or doing 
Benwell work, under special terms as to the mode of payment, it may 


Oakley. be pleaded as an agreement onthose terms for the specific 
articles in question, though no agreement was actually made 
for that particular occasion. eee 

| - Rule absolute to enter a nonsuit. 
een ig elias ‘ 

Nov, 21. Woop against Cuapwick. 


re fib anes FOHN SMALL, one of the bail in this case, was described 
description of 10 the notice as a gentleman: being opposed, on examination 
bail is _a fatal he represented himself to be abaker. *The court rejected 


1 him, and desired it might be understood in future as a general 
: rule, that a false addition to the name of the bail should be 
considered as a ground of rejection. eS See 


SHAw against MAsTERs. 


a: ponies. PER Curiam. If a rule is drawn up for a certain day, the 
madeabsoluie party has till the last moment of that day to show cause, so 


on thelast day that it cannot be made absolute till the next day. But if a rule 


to which it. | SSS: : I 
isnt eit is enlarged, it may be made absolute at any time on the last 


ed. ~~ day to which it is enlarged. 
a 3): 


et; BENWELL against Oaxxry. 
A pin — BEST, Serjt., had obtained a rule nisi, that the sheriff 


who levies 
costs andex- of Surry might return to the defendant the sum of 3/. 11s., 


pense *° which he had levied under a writ of fiert facias issued in this 
b . 4 ° . 
addition to cause, together with the costs of the application. The plain. 


the sum re- iff had obtained judgment for 91/. 16s. only, including both 


covered b 2 é 
the caaenienk. costs and damages ; and the sheriff had levied 1014 5s. 6d. 
under 43 Geo. 

Ili. c. 46. s. 5. S 3 | ee 
must, at his Clayton, Serjt., showed cause on an affidavit of the plain- 
peril, —_ take ¢iff’s attornev, which stated that the defendant having no 


fen oo effects in Middlesex, where the venue was laid, the deponent 


such a rea- had sued out a writ of fiert facias into Middlesex, and also 


Tr he at, a writ of testatum fieri fucias from Middlesex into Surry, and 
terwards al- that he had made a calculation as to *the expense of the ex- 


—— ea ‘x: ecutions, and a fair charge for the trouble the deponent would 
prothonotary, have in recovering the debt and costs, which amounted in the 
—- & different items to 5/, 1s. 6d, no part of which had been added 
tion, will or- or allowed in the taxation of costs by the prothonotary. ‘That 
der the excess the deponent did not, however, add the whole of 5/. 1s. 6d., 
io be restored, es 

"with eosts to be paid by the plaintiff. 
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but,to prevent any reasonable objection, added tothe 91/, 16s. 1809, 

only 3/. 11s. for the costs of the writs of execution, and his 

trouble, (making together 95/. 7s.) which he considered him- _Benwell 

self entitled to do by virtue of the act 43 Geo. IIL. cs 46s s+ 545° Qakiey. 
and the deponent disclaimed all knowledge of the levy for 

the other 5/. 18s. 6d. the residue of the 101/. 5s. 6d. levied, : 

which latter sum was in fact levied for the sheriff’s poundage 

and fees. Clayton contended, that the object of this act of | 

parliament, upon the construction of which the question arose, 

was, to give the plaintiff an indemnity, that he might receive 

entire the sum recovered by his judgment. : 


Best endeavoured to support the rule. 


Per Curiam. It is an extraordinary act; for it precribes 
no measure for the reasonableness of the expenses; the 
, prothonotary cannot beforehand tax them: in this case there 
were two writs; but it is very often beneficial to the defendant 
to make the execution more expensive ; as if he is desirous 
that the sheriff shall keep possession of the goods for the de-' 
fendant’s benefit, instead of instantly selling them. Surely it 
is meant that any expenses so fairly incurred, shall be paid : 
but it is impossible that the prothonotary can conjecture be- 
forehand what those expenses will be. We do not see what 
we can do, otherwise than to refer it to the prothonotary to 
ascertain whether the sum levied is reasonable or not. The 
object of the act was very wise, to prevent actions being 
brought on judgments, by giving the plaintiff his costs of the 
execution *without it, but the legislature has not looked far * 176 
enough as to the means of getting it effected. We see no 
convenient mode of examining the reasonableness of the in-: 
dividual case, but by reference to the prothunotary. 

On this day the prothonotary reported that 1/. 6s. had 
beentaken more than was due ; upon which the court made the 
rule absolute, for returning that sum ; but inasmuch as it was 
quite a new question, they refused the costs, but desired that 
~ now, since they had considered the act of parliament, it should 
be understood in future, that if attorneys take more than what 
is clearly due to them, the costs of the application to restore 
it must be paid by the plaintiff; and the rule was, as to the 
residue, : 

aes Discharged. 


> 
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1809. Hozroypb and others, Assignees of Lrg, against GWYNNE. 
Pemgee teens aware er: $0" Fs ; re = : oe 
Nov. 23.  - THIS was an action of trover brought to recover the 


pei a value of certain timber which had been taken and sold by 


home, —_ or the defendant, and to which the plaintiffs claimed to be en- 
rare a titled as the property of their bankrupt. The defendant, 
a temporary who was originally the proprietor of the timber, in May, 1807, 
ariiic sg ¢, Sold sit growing, by public auction, and the bankrupt became 
in the place the: purchaser. ‘The parties executed a contract by which 
ee o's Gwynne, in consideration of 127/. paid by Lee, in partof 1,139/. 
ries him, com. to be paid at the times therein mentioned, *and to the co- 
mits an act yenants of Lee therein expressed, granted, bargained, and 
- —— sold to Lee 347 oaks, and 11 ash trees, then standing and 
from such growing on certain lands thercin described, with the tops, — 
ee to boughs, and-bark thereof ; with ingress for Lee to enter upon 
delay his cre- the lands,:and to cut down and carry away the timber, &c. to 
Eo gane hold the said timber, with the tops ‘and boughs, unto Lee, his 
oe Ve, executors, &c. as his own proper goods and chattels, to his 
Neg of one and» their own use for ever, subject, nevertheless, amongst 
lot of timber, other restrictions, to an express ‘condition, that in case Lee 
= apres should fail to pay the purchasesemoney on the days and in 
vill make a manrer-therein appointed, or should become bankrupt or insol- 
— pier vent before the several days of payment, or before payment 
timber be Should be made to Gwynne by Lee, it should be lawtui for 
sold to a tra- Gwynne to secure, distrain, take away, detain, and convert to- 
roviso that his Own proper use and benefit, all the timber and trees there- 
eo of by bargained and sold, which should be then sianding, prow- 
‘the tedior INE, being, or cut down, in or upon the said lands, or carried 
may retake it, elsewhere, and the bark, boards, poles, joints, rafters, char- 
— is vei C041, cordwood, and other stuff arising therefrom; and to 
under 21 Jac. sell and dispose of the same, and every part, and by and with 
ce J®:s. 1) the money: thence arising to pay and satisfy the said princi- 
rupt has the pal purchase-money, or such part thereof as should be then 
—_ of unpaid, and all charges and expenses att-nding the felling, 
"converting, and selling the same timber; rendering the over- 

plus, ifany, to Lee. Under this agreement Lee entered. and 

cut and converted the timber. In Fune, 1808, a commission 

of bankrupt issued against Lee ; and Gwynne, supposipg that 

he had alicn upon the property under this agreement, repos- 

sessed himself of such part thereof as the bankrupt had not 

cisposed of, and sold it by auction. ae: 

This cause was twice tried: the first time at the Hereford 

Spring Assises, 1809, before Graham, B. when it appeared 

%* 478 that Lee had usually resided at Jsdington with the *plaintiff 
Holroyd, who was his aunt; he bad attended public auctions 
of timber from the year 1806 downwards; but there was no 
proof that he had purchased more than three parcels, of which 
this was the first: he had stripped and sold the bark of this 


parcel, and the tops; he had also sold a part of the timber to 


4 


s 


° 
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the officers of government, and a small part for laths. After . 


_ 478 


- 1809. 


he had purchased. this parcel, and while he was selling and ——.—__ 


converting it, he lodged ata public-house called the Royal 
Oak, at Bwith, in the county of Brecon, which place was near 
the spot where the timber grew. He afterwards left that place- 
for fear of his creditors, and, to avoid them, took an obscure 
lodging in Duke-street, Bloomsbury: he was at that time una- 
ble to pay his debts, and for that reason did not dare to go to 
Bulth, where his business was still proceeding. Graham, B. 
thought that no act of bankruptcy was proved, and nonsuited 
the plaintiffs. | 


_ Shepherd, Serjt.,. in Easter term, obtained a rule nész for a 
new trial, against which Wedlzams, Serjt., in Trinity term, 
showed cause on two grounds ; 1st. He contended that there 
was no proof that Lee was a trader; 2dly. That there was no 


act of bankruptcy. 1st. ‘This was the first lot of timber which - 


Lee had ever purchased; and the question is, whether he was 
a trader at the time of that purchase, not whether he became 
a trader afterwards. He afterwards indeed bought another 
parcel at Taunton, but even then he was not a trader: he did. 
not pay for it; he went down there when he was insolvent, 
and obtained it as a mere swindler; the greater or less num- 
ber of persons to whom he sold the timber, bark, and branches, 
cannot make him the more or less atrader. 2dly. As to the 
act of bankruptcy, while he lived with his aunt at Jsdington, he 
had neither counting-house, nor dwelling-house ; no persons 
ever came there to do business with him; he had no *home, 
and therefore could not depart from his dwelling-house with 
intent to delay his creditors: he was not within the bankrupt 
laws; and the case of Robertson v. Liddell, 9 East, 487. which 
was cited at the trial, does not, on account of all these circum- 
stances, apply to the present case. 


The Court, stopping Shepherd, made the rule absolute. 


Upon the second trial, at the Hereford Summer Assises, 


1809, before Bayley, J. the plaintiffs proved the agreement 


_ above stated. ‘he defendant contended, that under the pro- 
~ viso in case of bankruptcy, he was entitled to a verdict; but 


__ Bayley, J. directed the jury, that if the defendant had permit- 
_ ted the bankrupt to exercise such a control and management 


over the timber, down to the time of the bankruptcy, as to 
give him the appearance of being the real owner, he was of 


opinion that the defendant could not resist the plaintiff’s pre- © 


sent demand, for that it was.a fraud on the bankrapt laws; if 

therefore they thought that the bankrupt had had that control 

and management, they should find a verdict for the plaintiffs, 
Vol. TI. Q , 


Holroyd | 
y 


Gwynne: 
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which they accordingly did; and the learned judge gave the: 


defendant liberty to move to enter a nonsuit. - 

Williams, in this term, obtained a rule n7si to set-aside the 
verdict, and have a new trial, on the authority of Roe v. Gal- 
hers, 2 Term Rep. 133. Es 


Shepherd now showed cause. The bankrupt, within the 


“meaning of the statute of 21 Fac. I. c. 19. s. 11. had, ‘by the 
‘consent and permission of the true owner and proprietary,” 


* 180 


ar VU. 2 7, © 


A joint ce. 
riise by hus- 
band seised in 
iight of his 
wife, and his 
wite, is dis- 
proved by evi- 
sence of a re- 
ceipt for rent 
given by the. 
husband only. 


# 18) 


this timber “in his possession, order, and disposition; and 
took upon himself as owner, the sale, alteration, and disposi- 
tion of it.” The question then is, whether *a private con-- 
tract can defeat the policy of the statute. The case of a 
lease does not apply. (To which the court agreed.) In Roe v. 
Gallers, Buller, J. pointed out the distinction: he observed 
that a creditor would not rely on a bare possession of the land 
by the occupier, unless he knew what interest he had in it. 


The Court, stopping Shepherd, called on Welliams to sup- 
port his rule, who admitted that the case of Horn v. Baker, 
9 East, 21§. was too strong to be got over, and submitted te 
haye his rulé for a new trial | 


Discharged. 
ets GD ee 
PARRY against HINDLE. 


IN replevin, the defendant made conusance as bailiff to 
ohn Macnamara and his wife; the plaintiff pleaded in bar, - 
ist. That the defendart was not bailiff to Fohn Macnamara 
and his wife; 2dly. That the plaintiff did not hold as tenant to 
Sohn Macnamara and his wife. Upon the trial df this cause 
at the Westminster Sittings in this term, before Mansfeld, Ch. 
J. it appeared that the wife was seised in fee of the premises 
by inheritance, and the husband seised in‘right of his wife, 
and the only evidence of any demise was a bill for 60/. for 
three quarters of a year’s rent, crawn by Yohn Macnamara 
solely, on the tenant, and accepted and paid by him; and the 
authority to the bailiff to cistrain was derived from ohn 
Macnamara solely. Mansfield, Ch. J. thought this evidence 
disproved the joint demise, and a verdict passed for the’ plain- 
uff, with liberty for the defendant to move to enter a verdict 
for himself, if the Court should *be of opinion that the evi- 
dence produced was sufficient to prove the issues in his favour. 


Accordingly, Vaughan, Serjt., en this day moved ; but the 
eourt held that the verdict was right. [Jansfield, Ch. J. 
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A husband seised in right of his wife, may, and usually does, —jgn9, 
demise alone during the coverture: when he dies, all the 
rent accrued, up to the time of his decease, does not go Over Atherstone 
with the reversion to the wife; it is assets in the hands of the 
husband’s executors. ‘Che wife has nothing to do with the 
demise or the rent. ] . 


¥. 
Huddlestoft- 


_ Lawrence, J. If the demise had been by the wife before 
marriage, and had continued after, it might have been proper 
to state a demise by the husband and wife jointly ; though 
even upon that point there is a doubt. Ifthis demise was by 
parol, upon the husband’s decease the tenant’s estate would 
be absolutely determined; if it was by the deed of the hus- 
band and wife, it weuld have determined by the husband’s 
decease, unless the wife had afterwards confirmed it. 
Rule refused. 
ATHERSTONE against HUDDLESTON. 
: : Noy. 24, 
. ONSLOW, Serjt., had on a former day obtained a rule to 
show cause why the defendant should not, in pursuance of the If a eredi 
statute 49 Geo. III. c. 121. s. 14. be discharged out of the ‘or has both 
custody of the sheriff of Lincoln as to the plaintiff’s suit in debt under a 
this action, the plaintiff having made *his election, by proving 7a moog - 
-his debt under the commission of bankrupt issued against the commenced 
defendant. an. action a- 
: es gainst the 


: ; : ae bankrupt, be- 
Vaughan, Serjt., showed cause against this rule upon the fore the "pas 


facts. [he defendant was arrested at the plaintiff’s suit on sing ede 
; at. 49 Geo. 

the 17th of May, 1809. In the August following he became Hl. c. 121. s. 

and was declared a bankrupt. The debt on which he was 1+ that act 

arrested accrued long before the commission. ‘The plaintiff out him. 10 

claimed and proved his debt under the commission, but af linquish his 

terwards refused either to receive the dividend arising from os | 89 

the sale of the bankrupt’s estate, or to give the defendant his se : 

discharge. He at first suggested a doubt whether the act 

gave the court jurisdiction to discharge the defendant.. [But 

the court was quite clear that when an act of parliament pro- 

hibits a thing, it gives the courts of law power to enforce the 

prohibition.] This arrest, claim and proof of debt, took place — 

long before this statute, when it was lawful for every man in the 

kingdom to prove under the commission, and proceed at law 

at the same time. 


Onslow supported the rule.. The act is retrospective: it 
says, “ any creditor who /as or shall have brought any action:” 
if it rested there, it might be doubtful whether a case where 
the proof of the debt preceded the action, were within the 
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ison, Statute, but it declares that the proving or claiming shall be 

—__—— an election, so that it equally comprehends the cases where 

Atherstone the proof precedes the action, and where the action precedesthe 

Huddieston, Proof: the words are not restricted by any order of time, — 
and the intent of the act was, that there never should be an 

action, and a proof under the commission, coexisting. 


Mansrirevp, Ch. J. Looking at this clause it is impossible 
-* 183 to make it retrospective. It seems to leave actiens *com- 
ae menced before the statute just as they were, forthe words are, 

that after passing the act, it shall not be lawful for any creditor 
who has or shall have brought an action, to prove a debt under : 
the commission for any purpose, or to have the claim of a debt 
entered on the proceedings, without relinquishing such action; 
that is clearly prospective ; for it says that it shail not be lawful 
to prove or claim; therefore, one who had proved his debt 

before the act does not come within the prohibition: and the | 
act proceeds to declare that the proving or so claiming, that is, 
claimitig in future, after the passing of that act, shall be 
deemed an election by such creditor totake the benefit of the 
commission with respect to the debt-so claimed or proved by 
him. How can it be supposed that proving or claiming the 
debt shall be deemed an ‘election, when the creditor, without 
any election, has both proved and brought an action before the 
passing of this act? He could not have meant to elect : he meant 
to do both. 

Hratu, J. Iam of the same opinion. It would be a 

matter of great injustice if a different construction were to 
prevail. i 


Lawrence, |. concurred. 


Rule discharged, (but without costs, 
the question beinga new one.) 


ee *Barnes, Dowpinc, and BarrLey against Hepiey and 
c= Conway. figs 
‘After nen. 2141S was an issue between the plaintiffs who were the ex- 


gious securi- ecutors of William Webb, deceased, and the defendants, who 
lies Biven for were assignees under a commission of bankrupt which issued 
been destroy- against William Harré and Henry Suthmier, directed by order 


«| by mutual of the lord chancellor, in order to. try whether the bankrupts, 
eonsent, : 


promise by On the 13th of August, 1802, were indebted to Webb in any 


the borrower aad what sum of money. ‘The trial came on at the sittings 
to repav the 


principal and legal interest is founded on a sufficient consideration, and is binding. 


IN THE FIFTIETH VEAR: OF GEORGE III. 


4in London, Mich, term, 1808, before Mansfield, 'Ch. J. when 
a verdict was found for the plaintiffs for the sum of 11,672/. 
4s, 2d. subject to the opinion of the court on the followi 

case: By a written agreement made on the 15th of Jay, 1800, 
between Webb and the bankrupts, the former agreed to ad- 
vance money from time to time, upon interest at 5 per cent. 
to Harré and Suthmier, who carried on the business of su- 
gar-bakers in copartnership, in order to enable them to pur- 
chase raw sugars, and in consideration of such advances, 
the bankrupts were also to pay to Webs a commission of 5 per 
cent. for all sugars which were to be bought of him, or pro- 
vided for Messrs. Harré and Suthmier; and in order to 
secure to Webb the balance which might-become due to him 
on these transactions, Harré and Suthmier executed and gave 


to him certain deeds and securities. WebS made out four > 


several successive half yearly accounts between him and 
Harré and Suthmier, on the footing of this agreement, and 
various sums of money were paid to Wedd on these accounts 
_ from time to time by the bankrupts: these accounts closed 
on the 10th of August, 1802, when a considerable *balance 
was due from the bankrupts to Webb. These accounts 
comprised the principal moneys actually advanced, and in- 
terest at 5 per cent.; and also 5 per cent.‘onall sugars pur- 
chased by the bankrupts. Wedd never purchased or procured 
any sugars for the bankrupts: but the same were always 
purchased by the bankrupts themselves in their own names. 
_ It was admitted on the trial, that the original agreement of 
the 15th of Muy, 1800, was illegal and usurious, and that no 
part of the balanee could have been recovered by Webé from 
flarré and Suthmier if they had set up the usury, and Webb 


was informed by the attorney of Harré and Suthmier, in Fuly, 


1802, that these transactions were usurious, and that his 
whole debt was in danger of being lost, and a writ of /atitut 
was actually sued out by the bankrupts’ attorney upon the 
statute of usury; but this fact was unknown to Webb. In 
conseguence of this intimation, it was agreed between Harré 
and Suthmier and Webb, that Webs should -make out fresh ac- 
counts, leaving out all the charges for commission : and should 
only charge them with the principal money, together with 
legal interest ; and that the original deeds and articles in the 


possession of Webb should be given up by him and cancelled | 


accordingly. Webb accordingly made out such fresh account, 
in which he omitted the whole charge for commission; and 
the balance due to him amounted to the sum of 11,672/. 4s. 
2d., which balatice was composed of principal moneys actually 
advanced under the agreement of 15th May, 1800, and of in- 
terest at 5 per cent. fairly and legally calculated: the whole 
commission and every objectionable charge being omitted. 


This account, so corrected, was, on the 12th of August, 1802, 
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delivered to the agent of Harré and Suthmier, and on the fol- 
lowing day they acknowledged this balance to be dueto Webb, 
and promised to pay the same ; whereupon the deeds and 
securities executed to Webb by Harré and Suthmier when the. 
original agreement *was entered into, were produced by Webd, 
or his agent, im the presence of Harré and Suthmier, and were 
then cancelled and burnt. The question for the opinion of the 
court was, whether, under the circumstances of this case, the. 
plaintiffs were entitled to recover the above balance of 11,672/. 
4s. 2d. If the court should be of that opinion, a verdict 
for such sum was to be entered for the plaintiffs: if otherwise, 

the verdict to be entered for the defendants. eee eee 


This cause was twice argued: first, in Easter term, 1809, by 
Best, Serjt., for the plaintiffs, and Vaughan, Serjt., for the de- 
fendants; and again in Trinity term, 1809, by!Shepherd, Serjt., 
for the plaintiffs, and Lar petits for the defendants. 


Arguments for the plaintifis: There are two questions in 
this case; 1st. Whether the promise that has been made to 
repay the sum lent, with legal interest, is avoided by the sta- 
tutes*of usury; 2dly. Whether there was any good considera- 
tion to sustain the promise. 1. No positive law prohibits 
the present contract. ‘The statute 9 Ann. c. 16. has three 
branches: the first prohibits certain acts: the words of it are, 
‘that no person, upon any contract which shall be made after the: 
9th day of September, 1714, shall take directly or indirectly, for 
loan of any moneys, wares, merchandise, or other commodi- 
ties whatsoever, above the value of 5/. for the forbearance of 
one hundred pounds for a year;” the second branch is, that all 
bonds, contracts, and assurances whatsoever, made after the 
time aforesaid, for payment of any principal, or money to be 
lent or covenanted to be performed upon or for any usury, 
whereupon or whereby there shall be reserved or taken above 
the rate of 5/. in the hundred, shall be utterly void; the third. 
branch inflicts a penalty, namely, that all persons whatsoever, 
* which shall wpon any contract take, accept, and receive above 
the sum of 5/. for the forbearance of one hundred pounds for 
a year, shall forfeit for every such offence the treble value. 
‘The whole of this section, then, has for its object the contract; — 
it avoids the contract; and the effect of the statute therefore 
is, that the money has been lent without consideration: the 
description of contract which it avoids, is‘only such where- 
upon Or whereby there shall be reserved or taken above the 
rate of 5/,by the hundred. But the present agreement is not 
a.contract of that description; for the case expressly finds 
that it is purged of every thing usurious: it therefore. is not 
forbidden by these statutes. One instance will suffice to show 
the monstrous absurdity of contending that it is: the stat. 

5 ; 
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13 Elz. c. 8. s. 4. enacts, that all brokers, solicitors, and dri- 


vers of bargains for contracts or other doings against the said - 


statute, whereupen shall be reserved or taken more than after 
the rate of 10/. (now by the statute of Anne reduced to 5/.) 
for the loan of one hundred pounds for a year, shall be to all 
intents and purposes judged, punished, and used as counsel- 
lors, attorneys, or advocates in any case of premunire. If this 
contract for the repayment of the principal and legal interest 
is illegal for one purpose, it must be illegal for all purposes, 
and under the statute of Elizabeth, an attorney who had pre- 
pared an instrument to effectuate the honest purpose of secu- 
ring to a creditor his real debt, would be subjected to the pe- 
nalties of a premunire. If a man enters into a contract to re- 
ceive usurious interest, he is not bound to perform it; “and if 
at the day of payment he should receive the principal and les 
gal interest only, and should instantly again lend it to the 
payer, it is clear that it would not be an illegal loan, and that 
he might recover it back on an implied promise. Usury be- 
tween collateral parties does not avoid a contract. Lillis v. 
*Warnes, Cro. Fac. 32. S.C. Moor, 752. Warnes being in- 
debted to Alder in 100/. gave him a usurious bond for 30 per 
cent. interest, and by way of discharging the principal, he be- 
_ came joint obligee with Alder in a bond for payment of a debt 

of 100/. due from A/der to the plaintiff, and it was held on 
demurrer, that the usury did not vitiate that security. That 
was usury between third persons; but the same thing holds 
where the usury is between principals. _ In the case of Wright 
ve Wheeler, 1 Campb. ‘NW. P. 165. n. the obligee in a usurious 
bond cancelled it, and the obligor gave him another bond for 


principal and legal interest only, and Lawrence, J. held that. 
the statute did not avoid it. ‘The case of Cuthberd v. Haley, — 


8 Term Rep. 390. is much like the case in Afoor. If a man, 
indebted to another in a dona fide debt, makes a contract with 
his creditor, on which he stipulates to pay usurious interest, 
although the contract is void, it does not avoid the original 


debt. Gray v. Fowler, 1 H. Bl. 462. Secondly, there is a 


good consideration for the new promise ; for the money has 
been actually received by the defendant, and there is a foun- 
dation in justice for the new contract. ‘Hill v. Atkins, Cowp. 

~ 289. Lord Mansfield held, that when an executor had assented 
to a legacy, ‘‘it became a demand which in law and conscience 


he was liable to pay ;” that it was the case of a promise’'made — 


upon good and valuable consideration, which in all cases is a 
sufficient ground to support an action. It 1s so in cases of ob- 
ligations which would otherwise only bind a man’s conscience, 
and which, without such promise, he could not be compelled 
to pay. For instance, where an infant contracts debts du- 
ring his minority, if, after he comes of age, he consents to pay 
them, an action lies, So Hawkes v. Saunders, Cowp. 289. 
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“ A legal-or equitable duty is a sufficient: consideration for an 
actual promise.” And:though these cases have been since over- 
ruled, it has been on a ground which does not impeach this 
*principle, namely, oni the ground that the court has not.juris- 
diction in cases:of legacies. Buller, J. says in the last case, 
“if such a’ question were stripped: of all authority, it would 
be resolved, by inquiring whether law were a rule’ of justice, 
or, whether it were something that:acts in: direct. contradiction 
to. justice, conscience, and equity. . But the matter has been 
repeatedly decided.” Truman v. Fenton, Cowp. 544. A pro- 
mise to pay made'by a bankrupt after obtaining his: certificate, 
revives the debt. That notwithstanding a usurious: security 
given, the money lent is a debt in equity and conscience, and 
ought'to be repaid: with legal interest, has long been acknow- 
ledged: in. courts of equity. 2 Ves. 567. the lord chancellor 
says, “the court does not relieve against usurious contracts to 
make aman lose his principal as well. as his legal interest.” | 
Scott vs Nesbit, 2 Bro. Ch. Ca. 649. upon an application to set 
aside a judgment tainted with usury, it was held, “ that it 
could be displaced only by the plaintiff ’s.doing what was just, 
and that it must stand for the money actually paid, with legal 
interest.””. -Indeed the practice is there so well established, 
that if a bill, filed to set aside a usurious security, does not 
voluntarily offer to repay the principal and legal interest, it is 


cause of demurrer. The plaintiffs could not have had the 


original securities set aside ina court of equity, withant of- 
fering these terms. ‘This court, not long since, on setting 
aside anannuity, in the case of Lurdonv. Browning, ante, v. 1. 
520. required the defendant to-submit to the terms of repaying 
the principal and interest. [2fansfield, Ch. J. observed that | 
this: was always by agreement of the parties; that.the court 
had no power to prescribe the terms. Lawrence, J. observed 
that actions had:-been allowed torecover back the money, as 
paid without consideration: it was so held’ in Shove v. Webb, 
1 Term Rep. 732.) And if it be objected that Wright v. 
Wheeler was the *case of a bond, for which no consideration 
needs to: be shown, it is sufficient to say, it was not decided on 
that ground, but on the sufficiency of the consideration ; and 
if there had not been a new consideration, the old considera- 
tion must have remained; which was illegal, and an illegal | 
consideration would have avoided the bond, though no consi- 
deration was: necessary. But there is another consideration 
for the present promise: the plaintiffs had deeds and securi- 
ties for the money; it is true they were vitiated by the usury, 
but it might be uncertain whether the defendants could prove 
it, and unless for that proof, the plaintiffs could enforce them; — 
therefore, the giving them up to be cancelled was a valuable 
consideration for the second contract. 
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— the defendants it was observed, that there was only one 


: loan i in this case, and that was on a usurious- agreement, 
which had been acted on, and the usury completed : and it was 
long and strenuously urged that in the grammatical construction. 
of the second branch of the first section of the statute of: 


Ann. the relatives “whereupon and whereby” had for their 


antecedent, not the words ‘+ contracts and assurances,” but. 


the word “ usury,” and that the effect was, to avoid not only 


the instruments by which the money was secured, but the 


debt, and the very transaction of lending. [Lawrences J. Is 
cannot annihilate the sum of money, itself, nor the fact of the 


2 receipt of. the money, and the plaintiff’s argument throughout, 


~ 


admits that every duty which the law imposes of repaying the 


money, was at anend; therefore, whatever may be the grame 
matical construction of the sentence, it will not vary the ar- 


gument.] In Robinson v. Bland, 2 Burr. 1081. on the sta- 


tutes of gaming, Lord Mansfield, Ch. J. draws a marked 
distinction between the contract and the securities. It is not 
contended, as the plaintiffs imagined it was, that the second 
contract is *tainted with usury; but that there was no con- 


sideration for it; and in order to enforce a promise, it is not 


sufficient that a man has given it upon his judgment that some 
obligation lies on him: contracts purely voluntary are not en- 
forced either in law or equity. Here no ground for the pro- 
mise is shown, either of advantage to the maker, or detri- 
ment to the other party. The old securities are not delivered 
up to be cancelled, but are actually destroyed, rather for the 
safety of the lender;. against whom they would have been 


evidence to subject him to heavy penalties, than for the ad- 
vantage of the.borrower. This case, therefore, is distinguish- 


able from the case cited of a bond, for which no considera- 
tion needs to. be shown. Besides, the issue to be tried in 
Wright v. Wheeler, upon the defendant’s plea, was, whether 
the usury was committed in giving that very bond; and the 


fact was against him. In overruling Ail/ v. eS aa and - 


Hawkes v. Saunders, as was done in 7 Term Rep. 690. Deeks 


v. Strutt, the courts at least determined that not every con- 


scientious motive for a promise will support an action at law. 


[ Mansfield, Ch. J. The overturning of those decisions did 
- not teuch any principle which applies to the present case; it 


went on the ground that the ecclesiastical court was the only 
legal place where to sue for a legacy; it is not enough as to 
a legacy, that an executor has at one moment received money 
sufficient to pay it; but debts are to be paid according to their 
priority, and it is often necessary to refund: but the decision 
in Deeks v Strutt had nothing to do with; the general ground 
of conscience. ]. The cases of conscientious considerations 
which have been cited, are not analogous. In the case of 
Vol. I. | = ae Lx 
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bankruptcy the certificate merely destroys the remedy, and — 


——_——— leaves the bankrupt a free man: free to pay or not to pay at 


Barnes 

v. 
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pleasure. But the legal debt extinguished by bankruptcy is nei- 
ther malum prohibitum nor malum in se; and for an illegal debt, 


the debtor does not want the aid of a commission *to relieve 
him from it. Here it is the intention of the statute not only 
totally to destroy the engagement, but to make usury an 
offence ; and in order to deter persons from being guilty 
thereof, it meant that a sum of money once usuriously lent, 
should never under any circumstances be repaid, although it 


was honestly due; and it would be a complete evasion of the 


statute, if a man who enters into a usurious contract, may, — 
when he fears the consequences, alter his contract, and defeat 
the provisions of the act. [Lawrence, J. observed, that if 


the borrower should repay money usuriously borrowed, 


he would have no means to get it back from the lender.] The 
case of the statute of limitations is merely a suspension of the 
remedy, which the debtor may remove by again acknowledg- — 
ing the debt. The case of an infant is on account of his 

want of discretion, and his election to annul or confirm his 
contract is postponed till a more mature age. The case of 
Ellis v. Warnes was the case of an innocent third person. 

The ground of the practice in courts of equity is not, that they 
consider the defendant as entitled to the money, but because, 
unless the complainant waives the penalties of the statute, and 
among thein the forfeiture of the money lent, the defendant 
could not answer without criminating himself and sub- 
jecting himself to penalties, which a court.of equity will not 
compel him to do. It also is a very different thing whether 
a court shall aid a plaintiff who has the money of another in 
his hands, to set aside usurious securities, instead of leaving 
him to his remedy at law, or whether it shall compel a de- 

fendant to repay the money borrowed. Here the court is 
called on, not to remain neuter, but positively to compel re- 
payment. Lloyd v. Lee, 1 Stra. 94. it was held that a mar- 
ried woman who had given a promissory note, and after her 
husband’s death had promised to pay it, was not liable. Yet 
there was as much consideration in that case as in this. 


*[Lawrence, J. The ground of that case, I presume, was, _ 


that as the party could not previously be sued on the instru- 
ment, there was no forbearance to sue, and therefore no — 
consideration for the promise. And the forbearance being 

the only consideration alleged in the declaration, though 
another good consideration might exist, proof of it would not 
be admissible.] 7 Term Rep. 348. Mitchinson vy. Hewson: 
the wife was living; and an express promise of the husband 
to pay her debt was there averred, and after verditt, must be 
taken as having been proved: that surely was-a conscientious 
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sbiaideinaians: but the court Bel that the action could not be 
maintained. Pa 


Aan in o reply. Usury is not. now held altogether 
criminal by the law, but only the excess of it; and things not 
mala in se are not to be carried beyond the very letter of 
prohibitory statutes. In Lloyd v. Lee it does not appear that 
the wife ever received any money on the note for her own 
benefit, or was at all bound in conscience to pay it; and the 
case only proves that forbearance is no consideration for a 
promise made under the influence of terror of an action 
which would not lie. Jtchinson v. Hewson is a decision 
merely on the form of action, that the husband cannot be 
sued alone for a debt contracted by the wife before marriage. 
So, in the case of a father promising to pay the debts of his 
son; in numerous cases it is not consistent either with 
honour or morality that he should do it. This case is not 
distinguishable from that of a certificated bankrupt, which 
rests only on the ground of conscience. Nor is the offence 


of usury in fact complete till usurious interest has been ac- . 


tually paid ; here the payments were made on account gene- 
rally. It is admitted that where a specific contract on certain 
terms has been made, an implied contract on other terms 
cannot be raised ; and it may also be safely admitted that 
the moral obligation to perform a promise *merely because 
it has been given, is not sufficient to maintain an action; 
otherwise every nudum pactum would be good. But it does 
not thence follow, that the naked fact of a loan having taken 
place, one man having received the money of another, is not 


a sufficient consideration for an express separate and inde-— 


pendent promise to repay it. Courts of equity could not 
pursue their present practice, if the repayment of money 
usuriously borrowed was inconsistent either with Jaw or 
morality ; they could not either directly or collaterally enforce 
a thing contrary to law: they proceed on the principle that 
he who comes to them for aid, must first do that which is 
equitable. _ Supposing that the destruction of the securities 
had been for the mutual benefit of both parties, still it would 
be a sufficient consideration for the promise, because it was 
for the benefit of the defendants. [Lawrence, J. observed 
that there was one other case which had not been mentioned, 
and which seemed to bear on the subject. Fitzroy v. Gwillim, 
1 Term Rep, 153. where in trover for goods which had been 
pledged for money advanced on a usurious contract, Lord 
Mansfield, Ch. J. held that it was necessary for the plaintiff to 
" prove a previous tender of the money actually due.] — 
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ti the course of the present term the judges of the court 
sent to the lord chancellor the following certificate of their 
opinion : 3 
_ “This case has been argued before us by counsel, and we 
are of opinion that under the circumstances the plaintiffs are 
entitled to recover the above balance of 11,672/. 4s. 6d. _ 


*AUSTERBURY against ~~ 


BEST, Serjt., had obtained a rule nisi to set iia nee writ 
of fieri ; facias issued aud executed in this cause, for irregulari-” 
ty, with costs, under the following circumstances. 

‘The defendants executed a bond to the plaintiff in the pe- 
nal sum of 300/., conditioned for the payment of an annuity 
of 36/. They also executed a warrant of attorney to the 
plaintiff as a collateral security, whereon the plaintiff had en- 
tered up judgment.and sued out this execution; and the ir- 
regularity complained of was, that the plaintiff had not sug- 
. gested upon the judgment roll any breach of the condition of. 
the bond, or had any damages been assessed, or inquiry execu- 
ted, in manner required by the statute 8 & 9 Wm. IIE. 


Onslow, Serjt., showed cause against this rule, cr two 
grounds: first, that the warrant of attorney contained the 
usual power to the attorneys to release all manner of errors, 
writs of error, defects, and imperfections whatsoever, to be 
had, made, done, or suffered, touching, or concerning the said 
judgment, or in, or about, touching, or concerning any writ, 
&c. entry, or other proceeding whatsoever, in any way con- 
cerning the same; and that unless therefore it could be shown 
that a suggestion on the roll was not an entry nor a proceed- 
ing, it was comprehended in this release. But if that were 
not so, yet the case did not come within the statute, which 
had always been strictly and literally construed: this judgment 
was founded not on the bond only, but on a warrant of attor- 
ney, which is not mentioned in the act. 


+Here the court, interposing, called on Best to support his 
rule; who feeling the point to be against him, submitted to 
have the rule discharged; but without costs, because the ques- 
tion. had been fairly raised. 


: 


IN THE FIFTIETH YEAR OF GEORGE 196 


1809, 


SKINNER against Davis. : aes 

M‘Keand. 

CLAYTON, Serjt., moved upon the stat. 39 & 40 Geo. II. oe a 
c. 104. s. 12. to restrain the plaintiff’s costs, who upon the ie is 5 ae: 
trial of this cause at the last Westminster Sittings, had reco- terin the ci- 
vered 4/. 5s. only, whereas the defendant was a freeman of pigeons 
London, and although he slept at a lodging in Finsbury, 1M to a house of 
Middlesex, he was liable to be sued in the London court of re- - fodgia es 
quests, because he “ sought his livelihood” in London, within the anys is. 
_ the 5th section, béing an auctioneer’s porter, and plying at two not a person 
ios, : F : seeking his 
“public houses in the city, where_he was always to be found, aS jjvetihood in 

- the plaintiff well knew; for he had himself addressed letters London,” 


: thi th 
to the defendant there. Fondin sake 


3 of — requests 
The Court observed, that the words “ seeking a livelihood,” 9¢% 39and 40 
certainly were of very general import; but they must be re- 
strained to the seeking it by some means, which are local, and 

which show where the defendant is to be found, so that he 

may be served with a summons. He may change his public 
house every day: and the plaintiff’s knowledge of his resort 
is merely a casual circumstance. | 
| Rule refused. ee 
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*M‘Ciure against M‘Kranp. Nov. 27, 


HEYWOOD, Serjt., having obtained, on the usual affidavit If the cause 
and waiver of error, a rule mész for changing the venue in this he proved 
case from London to Lancaster, Pell, Serjt., showed cause, partly “a arise 
upon the ground that it appeared on the declaration, that the cnedtiys the 
action was brought for not accounting for the proceeds of plaintiff may 
goods shipped at Liverpool, to be sold by commission at Bar- peat Se = 
badoes; and he urged that no cause of action was complete, dertaking to 
till the goods should have arrived at Barbadoes, and until a rea _ 
sufficient time for the sale should have elapsed, and the de- z 
fendant should have refused either to account for the proceeds 
of the goods,. if sold, or to redeliver what remained unsold: 
consequently, the cause of action partly, if not wholly, arose 


at Barbadoes. . 


Heywood, contra. The contract was made and goods shipe 
ped in Lancashire. 


LAWRENCE, fi referred to Gerard v. De Roebeck, 1 H. Bl. 
282. and Heath, J. mentioned a case, where proof that the 


G. III. ©. 104. - 
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ep 


409, + cause of action arose in Scotland, was held a sufficient complhi- 
eee ance with the undertaking to give material evidence in the. ~ 

- Seymour county where the venue was laid; and the court 
Skee Discharged. the rule. 


2 ie 


8g. *SeyYMOUR against BaRKeR and WIFE. 


Afinemust SAMUEL BARKER and Ann his wife were seised of dif- 
ar what ferent estates in different hereditaments, (that is,) in some they 
estate it pur- were scised to them and the heirs of the said Ann-tfor an es- 
Poke sony tate pur auter vie; in others the said Ann was seised to her 

will not per- and her heirs, for a like estate pur auter vie; in others she was 
= Ane wee seised in fee-simple; and in others the said Samuel and Ann 
levied for the Were seised of an-estate to them, and the heirs of the said 
3 ‘permene = at Ann: and being so seised, they, intending to pass their several 
- Buate'as the estates, acknowledge the concord of a fine (a copy whereof 
rty may follows.) ‘‘ And the agreement is such, (that is to say,) that 
ie? Bah the said Samuel and Ann have granted the tenements aforesaid 
whatestatehe with the appurtenances to the said William and his heirs, to 
fen have and to hold the said tenements with the appurtenances 
# allandwhat- to the said William and his heirs, for and during all the term, 
| Foerer. ane and other estates, and all and whatsoever else, the said Samued 
tenements.” and Ann have in the tenements. aforesaid with the appurtenan- 
: nied io ae ces,” Lhe cyrographer of fines refused to make out the in- 
bine two ope- dentures, alleging that the limitation must be certain, mean- 
rations in the ing, ** to the conusee and his heirs for ever,” or for the life of 
same fine. the tenant, or pur auier vie, &c. and not, as the concord is, “to 
the conusee and his heirs for and during all the terms, and 
other estates, and all and whatsoever else the conusors have 


in. the premises.” 


Williams, Serjt., moved on a former day in this term, that 
the cyrographer might make out and deliver the indentures of 
fine in the form above mentioned. He said that the parties 
had covenaated to levy a fine, and it was the opinion of a very 

* 399 eminent conveyancer, that it should *be a fine sur concesse- 
7 runt; for the parties did not mean to make a forfeiture. 
‘There could not be a better way than this, which he proposed, 

for three reasons. 1. As to the parties themselves, this spe- 

cies of fine shail not operate further than to convey the estate. 

which the parties lawfully may convey, if such be their intent. 

A. fine sur conusance de droit, come ceo, creates a forfeiture, if 

made by a tenant for life. [ Mansfield, Ch. J. | What is the 

operation of those words, whatever else they have? You 

are to help out the record by extraneous evidence of what es- 

tate the conusor had!} Certainly. In Pigot v. Earl of Sarum, 

- — 
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2 Mod. 112. Pemberton, who was a great lawyer, and under- 


stood these things, says, ‘t indeed this fine sur concessit is the - 


most harmless of all others, and can be compared to nothing 
else than a grant of totum statum suum, et quicquid habet, &c. 


by which no more is granted than what the cognisor had at _ 


the time of the grant; and so it hath been always construed. 


Indeed there is a fine sur concessit, which expresses no estate 
of the grantor, and this is. properly levied by tenant in fee or ~ 


tail; but when particular tenants pass over their several es- 
tates, they generally grant totum et quicquid habent in“tenemen- 
tis predictis, being very cautious to express what estate they 
had herein. When this fine sur concessit was first invented, 
the judges in those days looked upon the words “‘ guicqguid ha- 
bent,” &c. to be insignificant; and for that reason inthe Year 
Book, 17 Edw. ULI. pl. 66. they were refused. The case was, 
two husbands and their wives levied such a fine to the cogni- 


see, and thereby granted “‘tctum et quicquid habent,” &c. 


which words were rejected, and the judge would not pass the 
fine, because if the party had nothing in the land, then nothing 
passed; and so is 44 Edw. III. pl. 36. by which it appears 
that the judges in those times thought these fines did pass no 
more than what the cognisor had; and for this there area 
multitude of authorities in the Year *Books.” [ Mansfield, Ch. 
J. That goes to the operation of the fine, not to the practice. ] 


It is competent to the party to grant whatever he has, suppo- — 


sing there is no legal objection to it; and the parties will abide 
by the chance, whether any thing passes by these words. 
There is nothing in this form which is improper, or disgraces 
the records of the court, why should not the party have it? 
Such a case was once before Buller, J. who said, if a conusor 
is advised by his counsel to levy a particular fine, the court 
have nothing to do with it. [Heath, J. You cannot levy a fine 
where it does not make a certain end, as upon condition.] In 
the last term it was determined that a fine sur concessit would 
pass a fee: Ludlow v. Drummond, ante, 84. [ Heath, J. It must 
state what the interest is.] If we purport to pass a fee, we 
are afraid it may be a forfeiture. How often has the court 
doubted whether an estate were for life or in fee! 


Shepherd, Serjt., for the cyrographer, stated the common 
form of all fines to be, that they express what the interest is 
which they purport to pass. In a fine sur conusance de droit, 
come ceo, it is stated as an estate infee; ina fine sur conusance 
de droit tantum, the estate is stated as a reversion; in a fine 
sur concessit, it is stated as an estate for life or years: but in 
the practice of the office, it is never permitted to combine 
two operations in one fine, as for instance, to pass as well an 
estate in fee, as also an estate for life, or for years. Such a 


fine indeed was levied in the last illness of ‘the preceding © 
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cyrographer, under the order of Buller, J., whereby a fee and a 
life estate passed together ; but the court was never moved 
toset it aside for uncertainty, which they would have done: 
if this mode of levying a fine may be allowed, instead of three 


‘sorts of fines, there would be three hundred. The words 


‘¢ all and whatsoever estate they have,” are so vague, that 
they carry no certainty. The officer is *come hither only 
through a wish to know whether the practice of the office ought - 


to be adhered to or not. 


The Court desired Williams to mquire further, whether 
there were any precedent of a fine levied in this form. It — 
must be a very common case that persons conveying are 


‘uncertain what estate they have, and would be glad to do this: 


if he should find any other instance of similar motions, he 
should mention them. | 


On this day Williams admitted that West's Symboleography 


contained no precedent on the subject, and that in the 3d of 
Edw. U1. such a general fine was rejected, but in 5 Edw. III. 


11. pl. 26. according to one (Maynard’s) edition, and 7 


Edw. WII. according to the edition of 1596, was. the 


following case ; ‘‘ nota, that a man and his wife who had an 


estate in certain tenements for the term of their two lives, and 
by their deed in pais leased and granted to Fohn de Hunton 
the estate which they had in the tenements, and afterwards 


by fine levied, they would have granted to Fo/n and released 


to him the same tenements for the term. of their lives, and 
the court would not accept the fine; but afterwards the fine was 
engrossed and excepted in this manner, that the man and 
his wife remised and quitclaimed to Fohn de Hunton quic- 
guid habuerunt in predictis tenementis, c. quod mirum fuit, 
to give judgment for the fine upon athing which was not 
certain, &c. Vide contrarium supra, Trinitat. Anno 3. Sed 
tals finis admissus fuit in itinere North’, inter Simon de 
Dreiton et Wilkelmum Curties, &c. [ Mansfield, Ch. J. Itis a 
great way to go back for a precedent to the 7th of Edw. III. ; 
but it does not appear what the habendum was: it cannot be 
thata fine for the lives of the grantors is bad. Heath, J. Come 
to modern precedents, something within 300 years.]|3 New- — 
man, 163., *which cites 2 Mod. 112. 1 Wood’s Conveyancer, 
735. | Heath, J. It isno authority; itis a very indifferent col- 
lection of precedents.| A fine needs not to have such precise 
form as a writ or a judgment, but a conusance of a fine, and. 
a@ grant and render, should have the like construction as_ 
another conveyance between party and party; 5 Co. 38. and 
by grant of a man’s estate, all that he hath shall pass; if then 
there be no difference between a fine and a deed, if such 
words would be. good in the one, they must be good in the 
other. , : 
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MansFie.p, Ch. J. A fine sur concessit is no'forfeiture, —1s09, 
as I understand, because whatever estate it purports to give, ————— | 
it will grant no more than ought to pass, and operates only  Zeevin — 
on the estate aman has: and even if a tenant for life granted — Cowen. 
to A. B. and his heirs, I apprehend that he should be taken 
to grant only that which he can legally grant. What you 
wish could be obtained by two fines no doubt. If you con- 
veyed by fine sur concesserunt to a trustee, and then granted 
_ the estate in fee by fine sur conusance de drozt, come ceo, it 
would do. But since you have no precedent, we had better 
adhere to those which are established; otherwise we should 
have every fine sur concessit in this form. 

Heatu, J. thought the form of the proposed fine too 
uncertain, and asked why the parties did not grant a lease 
for 99 years, determinable with the life, and there would 
then be no forfeiture: it would be a dangerous thing to’ in- 
troduce any innovation in the form of fines. It would never 
be known what estate passed by a fine. ‘ 


Lawrence, J. The granting an estate for life, I sup- 
pose, will not answer the purpose. I suppose the object is 
to pass a fee, if you have a fee; if not, to pass an estate for : 
life. You may first grant the estate for life by *fine sur * 9203 
concessit, so as to avoid a forfeiture, and then grant the 
reversion by fine sur conusance de droit tantum. 


The Court expressed a wish that they could give costs 
to the meritorious officer who had brought this question 
before the court, but it was not in their power. Lawrence, J. 
said, it might be considered as a necessary expense of per- 
forming the duty of the office, for which he received his fees, 


. be oe Rule refused. 


ZreEvin against CowELl. 


Nov. 98. 


‘THE plaintiff’s attorney, on the 2d of November, applied ,. © after ac 


a ik ° é tion commen- 
by letter to the defendant for afi immediate adjustment ced, and be- 
upon a policy of insurance, and threatened, ifthe sum of s ps i 
twelve guineas was not immediately paid him, to commence’ fendant offers 
an action. . Receiving no answer, he sued out and served ere Pog 
process on the 4th. On the 6th the defendant’s attorney and the latins 

é : tiff refuses to 
receive it, the court will permit the defendant to pay into court the debt and the costs up to 
the time of his offer only. 

And the plaintiff will be compelled to pay the eosts of the application, and all costs in the ° 
action subsequent to the offer. : 


Vol. If. g 


1809. 
(Cee NE 
~ Geevin - 


Vv. 
Cowell. 


é 
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offered him the sum of twelve guineas, and the costs of 
_ the action up to that time, which the plaintiff’s attorney then 
eclined to accept, and proceeded to deliver a declaration. _ 


Shepherd, Serjt., on behalf of the defendant, had on a 
former day obtained a rule nisz, empowering the defendant 
to pay into court the sum of twelve guineas, with the costs of 
the cause to be taxed up to the 6th day of November, and 
to stay all further proceedings if the plaintiff would accept 
it in satisfaction of his demand; and in that case requiring 
the plaintiff or his attorney to pay the costs of that applica- 


tion, and all the costs of the action subsequent to the 6th of 
_ November; but in case the plaintiff would not accept that 
‘sum, then that *the twelve guineas might be struck out of 


the declaration. | 


- Best, Serjt., now showed cause against this rule, upon 
an aflidavit that the plaintiff was out of the fealm, and that 


his attorney had received no instructions since the action 
commenced for settling it. This was, he said, an unheard-of 
application, and would wholly change the practice of the 
court. The defendant might have availed himself of the 
interval of five days which elapsed between the plaintiff’s 
claim and the commencement of the action to make a tender, 
if he thought fit; but having neglected that opportunity, he 
must now wait till the period when he should be enabled 
to pay the money into court under the usual rule. It was 
the object of this motion to give the defendant all the benefit 
of the common rule, without subjecting him to the usual con- 


- gequence of payment of costs. And whatever the court may 


% OO% 


have done in cases where no previous demand had been 
made, since a demand had been made. here before the action 
brought, the plaintiff was entitled to the costs of the declara- 
tion which had been delivered, as well as the previous costs. 


Shepherd, Serjt.; contra. The court will gladly establish 
a precedent to check a practice now too frequent, where an 
action being commenced, the defendant offers to discharge 
the demand, but the plaintiff refuses to receive the debt and 
costs in that stage of the cause, and insists upon increasing 
the costs by proceeding until the defendant is ina condition 
to pay money into court. Ifthe attorney was authorized 
to receive the sum in the plaintiff’s absence from the king- 
dom before the action commenced, there could be no good 
reason why he might not equally receive it now, without 
further communication with his client. Several similar ape 


 beerepie *had lately been granted in the court of king’s . 
vench ; and he remembered a case in this court, where the 
debt and costs having been offered and rejected in an early 
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stage of the cause, the defendant afterwards paid the money 
into court under the usual rule; and the plaintiff having 
taken it out, the court, on motion, varied that rule by ex- 
empting the defendant from payment of the costs incurre 
subsequent to the offer. : 


- The Court made the rule absolute; but at first inclined 
to discharge so much of it as required the plaintiff to pay the 
costs of the present application: they desired, however, that 
it might be understood, that in subsequent cases, when this 
- rule of practice should be better known, the costs of the mo- 
tion would also be given against the plaintiff. And in the 
“present case they ultimately directed, that in case the plain- 
tiff should take the money out of court, he should pay the 
costs of the motion. 

| Rule absolute. 


Se 


LaripLAw, Demandant; Cox, Tenant; Brown and another, 
Vouchees. 


BEST, Serjt., moved that a recovery might pass. The 
affidavit of the acknowledgment was taken in America, be- 
fore a magistrate there, and was authenticated by a certifi- 
cate under the notarial seal of Peter Lohra, a notary public, 
certifying that Yacob Baker, Esq. before whom the annexed 
affidavit was, on the day of the date thereof, in his, Peter 
Lohra’s, presence taken and subscribed, and who had attested 
the same in the usual and customary manner, was an alder- 
man and magistrate of the city of Philadelphia, by lawful 
authority duly appointed, *commissioned, and qualified, and 
by law authorized to administer oaths and affirmations. 


} The Gourt held that the certificate did not state with suf- 


Nov. 28. 


In a recovery 
if the acknow- 
ledgment ~ of 
thevoucheesis 
taken abroad, 
a notarial cer- 
tificate made 
to authenti- 
cate the affi- 
davit of the 
commission- 

ers must dis- 
tinctly state 
that the afli- 


davit was 
sworn. 
* 206°. 


ficient distinctness the administration of the oath, which was | 
the most important part, and that that fact must not be left 


to be gathered by inference only ; and deeming it necessary 


to abide by the rule of court, with much reluctance they re- 


fused the application. 


ee 
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1509. 


Nov. 28: Puitirs against AstLInG and another. © 
ifs bill wee ~=ASSUMPSIT. The declaration stated, that in consider. 


abroad,leaving ation that the plaintiff would sell and deliver to Davenport 
anagent here | : 


in England, and Finney certain goods, to the amount of 500/. to be paid 
with powerto by a bill for the amount drawn by Davenport and Finney on 
2 peti Houghton at six months, and also in consideration of a- 
this for him, certain premium at the rate of 5/. per cent. thereon, to be 
the bill, when therefore paid by the plaintiff to the defendants, the defendants _ 
presented to undertook to guaranty the payment of the sum for which 
the agent for the bill should be so drawn when the same should become 
ese on due; and the plaintiff averred that he afterwards sold and 
tinues absent. delivered the goods to Davenport and Finney, to the amount 
rante give: of aforesaid, to be paid for as aforesaid, and that such bill of 
the pres Ke Scneees os ey es when 3 cere a aly pre- 
Be by . py, sented to Houghton for payment; but that he refused to pay, 
ue nouve of whereof Felgen sae inney, and the defendants respec- 
sata tively had notice, and were requested to guaranty *the pay- 
ziven both to ment of, and pay the amount of the bill; but that they did 
the drawer not nor would guaranty or pay the same. z 
| ae ie peste Upon the trial of this cause at the Gui/dhall Sittings, after 
drawer and Jrinity term, 1809, before Mansfield, Ch. J. it appeared that 
bankrupts Davenport and Finney being desirous to obtain credit with 
when the A the panne for provisions for Hes use of the cos ee : 
ocomes “"& the defendants gave an undertaking written with a pencil in 
— the following i Memorandum. We jointly and seve- 
ae ee rally undertake to guaranty a payment of 500/. at 5/. per cent. 
ranty a bill say, by a bill drawn on G. Houghton by Davenport and Finney 
sum; the-gua. f0r SOO/ dated 10th of ¥anuary, 1808. The provisions were 
rantee would furnished, and a bill was given in payment for them, dated the 
not, be lable 11thof Yanuary, and drawn by Davenport and Finney on 
on a bill given G. Houghton, at six months’ date, for 515/. 11s. 10d. payable 
om large to. their own order. It appeared that at the time when the bill 
Whether the became due, Houghton was at sea, ‘and remained absent for 
Mey ; sour weap es but — a —— in a 
define the ex- to whom he had given an authority to fill up and accept bills 
aet sum, or jn his name, si ya transact cbsex bdehiada for him, and who 
maa had in fact accepted this very bill. The bill became due on 
the 14th of uly: it was not presented for payment to the 

sister. On the 16th, notice was given to Davenport and fin- 

ney that it remained unpaid, but no notice was given to the 
defendants, In /ebruary, 1809, Davenport and Finney be- 

came insolvent; and Houghton was declared a bankrupt in 

! Fuly,1809. No application was made to the defendants for 
payment till after the date of both bankruptcies. The jury 
found a verdict for the plaintiff, deducting the 5/. per cent. 


for the premium of the guaranty which had never been paid, 


\ 
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-sand the Chief Justice reserved liberty to the defendants to 
move to enter a nonsuit; accordingly, 


* Vaughan, Serjt., in this term obtained a rule nisi upon 
two grounds; first, that the contract was to guaranty a bill 
of the precise amount of 500/. and this was a bill for a greater 
‘sum. Secondly, that the guaranty not being for the payment 
of the price of the goods generally, but referring to a bill as 
a specific mode of payment, it was necessary that all due 
diligence should be used to obtain payment of the bill before 
- the parties could resort to the guarantee. 
~ Shepherd and Best, Serjts., now showed cause. Although 

on this contract the guaranty would not bind the defendant to 
a greater extent than 500/. yet, whether the bill be for a 
greater or less sum is immaterial: if it had been for 1,000/. 
or if goods to the amount of 1,000/. had been sold, the de- 
fendants would have been thereupon liable for 500/. of it; for 
the contract related to the identical sale of provisions for 
which this bill was given, not to the mere form of the pay- 
ment; it would be otherwise, indeed, if the guaranty was 
merely for the payment of a particular bill of exchange. It 
cannot be said that this sale was not the very transaction meant 
- to be guarantied, and the contract must be construed accord- 
- ing to the intention of the parties. Next, as to the want of 
_ ‘diligence: this is not a guaranty that the drawer shall pay the 
bill, but that the acceptor shall pay it; the guarantee does not 
_ gtand in the situation of the drawer ; and therefore, although 
want of diligence in presenting would discharge the drawer, it 
does not at all assist the defendant, for he stands in the situa- 
tion of the acceptor ; and as no want of diligence in present- 
ing the bill for payment would discharge the acceptor, who 
~ would be liable, though the bill should be for the first time 
- presented for payment after an interval of many months, so 
neither is the guarantee, who stands in the place of the acceptor 
- only, thereby discharged. If any thing had been done *with 
the bill which would discharge the acceptor, perhaps it might 
discharge his guarantee also: or even if it be supposed that 
- .. the contract is alternative, that either the drawer or acceptor 
shall pay the bill, still, unless the defendant can show that all 
the parties to the bill are discharged, the guarantee continues 
Hable, because he may resort to the acceptor, who is not dis- 
charged, though the drawer is: and this transaction takes 
place upon a valuable consideration. 


_ Vaughan,in support of the rule, contended, that the defend- 
ants were discharged from their guaranty by the want of pre- 
--sentment to the sister who was the agent of Houghton, and 
- by the want of timely notice to the drawers, and to the de- 
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fendants: for that the defendants stood as endorsors of the > 


.. bill, and, as such, had a right to insist upon proof of notice to 


themselves of the non-payment both by the drawer and the ac- 
ceptor; and that they had also a right to insist on proof of 
notice to the drawers, because without notice the drawers 
were not liable. But the defendants’ remedy against Davens 


port and Finney was entirely lost, for want of due notice to 


them of the non-payment, which was not communicated to 
them till the 16th. The want of notice to the defendants at — 
the same time was also fatal; for if the defendants had on the 
14th been apprized of the non-payment, they might have ob- 
tained payment of Davenport and Finney, who, for any thing — 
that appears to the contrary, were then, and for eight months — 
afterwards, solvent, and who, therefore, in the contemplation — 
of the law, might have paid it within that time. All the doc 
trine of the necessity of notice concerning bills is founded on 


this supposition. Secondly, to the objection arising on the — 


amount of the bill, the answer made that the defendants are 

liable in equity for 500/. only, is of no weight; for if the de- 

fendant stands as party to the bill, *if the biil is ‘drawn for 
1,000/. he is party to the bill for 1,000/. 


Ges —_ — ae 
MANSFIELD, Ch. J. Thin was an action eager: wo: pers 
sons on a guaranty, the terms of which are: Memorandum. 
We jointly and separately promise to guaranty a payment of 
500/. at 5/, per cent. say abill; dated 10th of Fanuary, 1808. 
Then the bill is given, dated 11th Fanuary, and accepted, 
and not having been paid, this action is brought. At the 
trial there appeared reason to believe that Davenport and Fin- 
ney, the drawers, and Houghton, the acceptor, were —— this 
time insolvent, but there was no proof of it. — Da rt-and- 
Finney first became plainly insolvent in edraleariy: 1809, ayer 
after this bill wasdrawn. There was no evidence of any demand 
being made on Davenport and Finney for the money; and no — 
notice was given them of the bill not being paid till the 16th: 


something was said of a threat to arrest them, but there was 


no evidence of regular notice. As to Houghton, he went | 
abroad; but he left a sister here, of whom a demand might — 
have been made ; no demand, however, was made at the place 
where his sister was to be found. At the trial it was objected 
that the plaintiff could not recover, for several different reas. 
sons: first, that the defendants stood as endorsors of the bill,. 

and that as endorsors, they had a right to insist on proof of 
the notice of non-payment both by the drawer and acceptor. 
On the other hand it was urged, and, as we think, justly, that 
this was a general guaranty for payment of a bill, not as usual, 

a guaranty that the acceptor should pay, but a contract that 
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_ either the one or the other should pay; and the consequence © 


is, that if the guarantee paid the bill, he would have a right 
to come both on the drawer and acceptor for repayment; and 
though want of notice would not discharge the acceptor, *yet 
the guarantee, as the holder, had a right to insist on due no- 
tice being given to himself of non-payment by the acceptor, 
and that as to the drawers he had a right to insist on notice 
being given te them of the same fact, for that otherwise he 
might pay it in his own wrong if they were discharged. As 
to the second objection, the question is, what is the meaning 


_of the word ‘‘say;” for it is objected, that suppose the bill 
- drawn was for 1,000/. this would not be a guaranty to pay 


- 


- 500/. on the bill for 1,000/. the guarantee would not be bound 


to pay it; but if ‘“¢ say” means “about” 500/. a bill for 5152 
might answer the description : and if it were necessary to the 
deciding this action, to ascertain the meaning of that word, 
if “say” means to fix precisely the sum, and to restrain it 


- fromvany larger sum, this objection would be good; but it is 
» mot necessary to decide that here, for we are of opinion that, 


unfortunately for the plaintiff, the defendant is relieved from 
the consequence of this guaranty. I strongly think the plain- 
tiff knew the state of all these persons, and that they were not 
good ; but as Davenport and Linney did not become insolvent 


till long after the bill became due, nor Houghton till long af- 
ter the bill became due, I do not know how to give the plain- 


tiff the benefit of his contract in this case. I thought it pos- 
sible that cases might have been found on the interpretation 
of such a guaranty, in the distribution of bankrupts’ effects 
in the court of chancery: none such, however, have been men- 
tioned. Inthe case of Warrington v. Furbor, 8 East, 245. 
the expression “say at a credit of six months,” seems to be 
used in a positive sense. ‘That case also arose on a guaranty, 
and Lord Ellenborough, Ch. J. expressed the opinion of the 


court, that although the imsolvency of the parties to a bill 


would not in general dispense withthe necessity of presenting 


it for payment, yet where it was obvious that it could not avail, 


the same strictness of *proof was not necessary to charge a 
guarantee, and therefore if the parties became bankrupts, and 
notoriously insolvent, it was the same as if they were dead. 
Now this case is decided on the ground, that the pursuing the 
course of applying to the acceptor in that case, as here to the 
acceptors and drawer, would have been of no effect, because 
there the bankruptcy had already happened before the bill be- 
came due. “Here the insolvency did not occur till long after 
the bill became due, and Houghton’s bankruptcy was long after 


that. For any thing then that appears, if this gentleman had 


demanded the money either of the acceptor or drawer, the 


210° 
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_ Philips 

v 


Astling. 
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bill might have been paid. That too was a guaranty of pay-— 


ment of the price of goods; this is for a bill, and the contract 
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1809. necessarily implies that the defendants will pay it if the plain- — | 


——-—— tiffs do not, being called on in a proper manner: and, there- | 
Astley fore, although that case has relaxed the strictness of the proof 
Ruy. __ of presentment and notice, and seems to decide that it is not 
necessary to pursue the same strictness in order to charge a 
guarantee as to charge the drawer of the bill, yet it may still be | 
inferred from it, that if the necessary steps are not taken to — 
obtain payment from the parties who are liable on the bill, and 
solvent, the guarantee must be discharged ; and therefore the | 

rule for a nonsuit must be made pebtacl 
- Absolute. | 


* 215° : *LEE against Cass. 
Nov. 28. 


In compound- 


he ae eaten COCKELL, Serjt., moved to compound a penal action on ~ 
on a_ penal the statute of usury, upon the terms of paying to. the crown = 
statute which 250/. and half the costs, which should be taxed by the protho- — 
gro. plaintiff notary for the plaintiff; and to the plaintiff 250/ and the 
pig agreed other half of the costs. The officers of the crown, he said, 
ieutees P'on had consented on these terms, but refused to consent on any 
payment of a other terms, because the statute not giving costs, whatever the © 
Seances war defendant paid under the name of costs, was in fact an addi- — 
the crown and tion to the penalty of 500/. and the crown was therefore enti- 


himself, and 
the . eutive tled “ half. 


costs to him- 
cer Feng : Best, Serjte, for the plaintiff, vehemently opposed this condi- 
ed half the tion, and said that the plaintiff had agreed to stay the proceed- 
costs also. ings on payment of 250/. to the crown, and to himself 250/. 
and the costs of the action and of the application, and it was 
in the discretion of the court to stay the proceedings without 
the consent of the crown, and the terms sought to be engraft- _ 
ed were unreasonable; but the court observing that the crown | 
could compel the action to proceed, and that the plaintiff could 
. not help himself, he agreed to the terms. : | 
* Rule absolute. 
—eutt GD pee 
* 214 7 | 
Nov. 28. - *®ASTLEY against Ray and others. 


Under the THE principal part of the arguments of the counsel in this 
aga “ case, Williams, Serjt., for the plaintiff, and Shepherd, Serjt., 
90. and 47 for the defendant, being referred to inthe judgment of the 


7 — pert court, delivered after time taken to consider, are here omitted. © 
balloted _ is found at the time of enrolment to be unqualified for the service, and another is bal- 
ae in his place out of the same list, this is a continuance of the same ballot, and is a legal. 

allot. ; 


IN THE FIFTIETH YEAR OF GEORGE Wl. => 14 


 Mansrirxp, Ch. J. This was an action of assumpsit, in 4999, 
which the declaration stated, that at the time of the defend- —_ 
ants’ undertaking, a certain ballot for persons to serve in the Astley 
militia of Great Britain for the county of Sa/op, in pursuance _ Rey: 
of a certain-act of parliament passed on the 14th of August, | 
1807, was about to take place-at Market Drayton, in the county 
of Sa/op, and thereupon, on the 13th of Fanuary, in consider- 
ation that the plaintiff had paid to the defendants 2/. 12s. 6d. 
the defendants undertook to pay to him the sum of 20/. in case 
the plaintiff should be duly and legally bailoted at the said 
then ensuing ballot, conditionally, viz. that they should provide 
him a substitute, or pay a penalty of 20/ in lieu thereof, 
which the defendants then and there engaged to pay upon his 
producing to them a warrant or certificate to that effect signed 
by the magistrates, or a deputy lieutenant of the county ; and 
the plaintiff averred that he afterwards, at the said ensuing = : 
ballot, to wit, on the 30th of Fanuary, at Market Drayton : 
-atoresaid, was duly and legally balloted to serve as a militia 
- man in the said militia of the said county of Sa/op, and in 
pursuance thereof, did afterwards, to wit, on the 13th of Feb- 
-ruary, provide himself a substitute, to wit, one Edward Row- 
’ dey. who was then and there duly sworn and enrolled to serve 
an the said militia, as the substitute of the plaintiff, of all 
_ ‘which premises the defendants had notice, and the plaintiff 
*did thén and there produce tothem a warrant or certificateto * 215 
that effect, signed by two deputy lieutenants of the county, | | 
RR. Leeke and Fohn Cotes; and by reason of the premises the 
defendants then and there became liable to pay to the plaintiff 
_ the sum of 20/. according to their undertaking. “There was 
another count which it is unnecessary to state. On this decla- 
ration, and on the plea of the general issue, the cause came 
on to be tried at the last Lent Assises, at Shrewsbury, before 
Wood, B. when a verdict was. found for the plaintiff for 20/., 
- subject to the opinion of the court on a special case, the mate- 
rial parts of which are, that-prior to the publication of the 
proposals after mentioned, a ballot was expected to take place 
under the militia laws for the county of Salop. That the de- 
fendants in November, 1807, published the following printed 
proposals, viz. “ Drayton Militia Office. It is proposed to 
all persons liable to be drawn for the Shropshire militia at the 
ensuing ballot, under the provisions of an act passed August 
14, 1807,. that if they will pay the sum of two guineas into 
the hands of Geo. Ray and Wm. Griffith, jun. of Market 
_ Drayton, they will engage to pay conditionally to every person 
duly and legally balloted at the ensuing ballot, viz. that they 
do provide themselves a substitute, or pay a penalty of 20/, 
in lieu thereof, the sum of 20/. The office will not interfere 
with the parish allowance, which they believe is half the cur- 


rent price of substitutes, but will leave the same ta be received 
Vol, JT. T 
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4809. by the balloted subscriber, in addition to the foregoing sum 
-——- arising from this subscription.” And on the 4th of December, 
Astley 1807, the defendants also published the following proposals: 
Rey. Drayton Militia Office. An consequence of several applica- 
ay. rs ; he ee ; % NS i ae 
tions having been made to subscribe since our books were 
closed, November 28, we are induced to reopen them, and to 
* 216 continue receiving *subscriptions until the ballot takes place, 
which is expecteu to be in a tew days; but owing to a greater : 
number of men being wanted in this county than we at first 
had reason to expect, we shail not be able to take any subscrip- : 
tion under the tollowing terms: A subscriber of two guineas 
will be entitled, if duly and iegally balloted at the ensuing : 
bailot, (from the date hereof,) to the sum of 151 A subseris 
ber of two guineas and a half will be entitled, if duly and le- 
gally balloted at the ensuing ballot, to the sum of 20/, which 
we will engage to pay upon their producing to us a warrant 
or certificate to that effect, signed by the magistrates, or a dee. 
puiy licutenant of this county. N. B. The balloted subscri- 
ber will be at liberty to receive the parish allowance independe 
ent of the above sum. Ray, Griffith, jun. and Cook.” The 
plaintiff, being a farmer’s servant, in the township of Edemond, 
in the Newport division ot the hundred of Bradford South. in 
the sai! county, and liable to the ballot, on the 13th of Fanus 
ay, 1808, paid the defendant two guineas and a half as a sub. 
scriber under the above proposals, for which he took the fole 
lowing receipt, annexed to a copy of the second proposals bee 
fore mentioned ; which receipt was dated by mistake 1807, 
‘anstead of 1808. and is as follows, viz. * Received, Funuary, 
1807, of Theaphilus Astley, at Mr. Briscoe’s, of Caynton, two 
guineas and a half, as subscription money upon the terms of 
the annexed conditions.” ‘Lhe number of persons to be 
drawn in the Newport division was twenty-one; and the 
persons supposed iiable to be drawn were originally divided 
into twenty-one classes or lists of names, and on the 18th of © 
Sanuary, 1808, being the day appointed for the ballot, one 
person was drawn out of each class or list: three of those 
classes or lists consisted of eleven persons each, twelve of them 
consisted of twelve persons each, two of them consisted of thir= 
tecn persons each, and the remaining class or list of fourteen’ 
* S17 *persons.(a) ‘The plaintiff wasin the same class or list witha 
 ***  petson hamed Fohn Bettany, who was the person thus drawn 
out of the said class or list on the said 18th of Fanuary. The 
30th Fanuary was appointed by the'deputy lieutenants fora © 


ae 


(a) In the course of the argument it but the court were clear in opinion that 
was strongly contended for the defend- as that objection had not been urged at 
ants that the inequality of the numbers the trial, whether it were well or ill 
¢vntained in these classes or lists ren- founded it could not be insisted on here. 
dered the ballot irregular and illegal, © 0s eee 


alee 
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sini: to swear in the persons balloted, when Sohn Bettany 


217 


1 809. 


attended a meeting of deputy licutenants then duly held, and ———— 


claimed to be exempt from the ballot, being under five feet 
four inches in height; on which he was measured, and found 
to be only five feet two inches high; whereupon he was sworn, 
and deposed that he was not seised or possessed of an estate 
in lands, goods or money, of the clear value of 100/, (and 
which in fact he was not; and the deputy lieutenants then dis- 
charged him without any fine, and immediately then and there 
caused another person to be drawn out of the eleven names 
remaining in the same class or list, without altering the same 
otherwise than by striking out Bcttany’s name, when the plain- 
tiff was drawn. Two persons, drawn on the said 18th of 
Fanuary, out of other classes or lists, were also discharged at 
the said meeting on the 30th Fanuary, and their places were 


then supplied by two others, drawn in the like manner as the ~ 


plaintitt out of the particular class or list for which the va- 
cancies were made by the discharge of those two per- 
sons: all was done under the direction of the deputy lieute- 
nants. The plaintiff, on the 13th day of February, 1808, found 
a person named Edward Rowley as his substitute, to whom 
he paid 49/. 7s., and who was on that day duly sworn to serve 
as such in the militia, and served accordingly; and the plain- 
tiff obtained a certificate *thereof as follows: “ Sa/op. New- 
port division of the hundred of Bradford South. We do 


hereby certify that Theophilus Astley was balloted to serve in 


the militia of the said division for the township of Edgemond; 
and that on the 13th day of February, 1808, Edward Rowle: Ys 
of Wellington, cooper, was duly sworn and enrolled to serve 
in the said militia as his substitute. Dated this 13th day of 
February, 1808. Rk. Leeke, John Cotes, deputy lieutenants.” 

This certificate was soon after shown to the defendants, and 
the 20/. demanded by the plaintiff, which they refused to pay, 
and had not paid the same: the 2/. 12s. 6d. premium had not 
-been demanded or paid. The defendants contended that the 
ballot at which the plaintiff was drawn, did not come within 
the terms of their engagements; and that they were not liable 
to pay or repay any thing. I observe in this case the whole 


_ ‘passes at Market Drayton: there the office is, there the ballot 


is; itis next to impossible that the defendants or their agents 
should not be present there, though not stated in the case; if 
they did.attend, to be sure it would be a monstrous thing for 


_ them to stand by, see this man balloted, see him pay the 49/., _ 


-and yet say I will not pay the 20/: they would naturally be 
there to see that none of their subscribers were improperly 
balloted. The contract certainly is such, and between such 
parties, that it is incumbent on the court to effectuate it, un- 
less the defendants can point out some clear objection. These 


_ defendants are men of business; those of whom they receive. 


beter 
Ray. 
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- the money, wnt necessarily often be of very humble ediiak- 
tion, unacquainted with business, not likely to be accurate in 
framing of contracts. No doubt this man was_balloted, 


found a substitute, paid 49/. and obtained a proper certificate, 
and showed it to the present defendants. All the circum- 
stances are as strong as they can possibly be against the pre- 


sent defendants. They say “owing to a greater number of | 


men being wanted in this *county than we at first had reason 
to expect, we shall not be able to take any subscription under 
the following terms: a subscriber of two guineas and a half 
will be entitled, if duly and legally balloted at the ensuing 
ballot, to the sum of 20/, which we will engage to pay upon 
his producing to us a warrant or certificate to that effect, and 


_ the balloted subscriber shall be at liberty to receive the parish 
allowance.” The person to receive this sum must be duly and 
legally balloted: now on the terms of the contract, there 


might be a strong ground to say the legality was’ sufficiently 
proved by producing the certificate ; for that a person had no- 
thing to do, if balloted, but to find a substitute, get and ex- 
hibit a certificate, and receive the money. That might be 
strongly contended: but the objection to the legality of the 
ballot is, that a man being balloted, it turned out that he was 
under the statute measure, and could not be received: at 
that meeting the deputy lieutenants. proceed to another bal- 
lot, and the chance falls on the present plaintiff; and it is 
urged that when that chance so fell on the plaintiff, it was ir- 
regular to make that ballot in which the lot fell on him; for 
that there ought to be a new list made out, and all the forms. 
observed ab initio, proper notices given, time for an appeal, 
&e. : if so,-one does not see how the militia could ever be 
raised. There might be a man too short in every list, and if 
the lot fell on him, the whole would remain to be done over 
again, and the militia might never be raised. The persons 


who draw these acts are not very conversant with drawing, at 


least with finishing them: one militia officer. suggests a clause," 
and another a clause, and it isa great chance if in a hundred 
clauses one does not jostle another. Now as to the stat. 42 
Geo. III. c. 90. s. 53. which has been relied on, it says, when 
it shall appear to any two or more deputy heutenants assem= 
bled at any subdivision meeting, that any person chosen by 
baliot,. is not of the full height of five *feet four inches, and 
is not seised or possessed of an estate in lands, goods, or money 
of the clear yearly value of 100/, and who shall make oath 


that he is not seised or possessed of such estate, such deputy 


lieutenants are empowered and required to discharge him, and 


— ammediately to amend the ast tor the place for which such per- 


son shail have been balloted, and to cause another person to 

be chosen in his stead by ballot, accarding to the directions of 

the act. The words “to amend the list,” I suppose, have 
eases 


’ 
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-ereated the doubt; if instead, it had been said, that a man 
‘under measure should be struck out oi the list, which is all the 
amendment necessary to be done, and that the deputy lieute- 
nants should again proceed to ballot, it would be a more ra- 
tional and proper expression: this is not very properly ex- 
pressed at present: but the case would then have been too 
clear to raise any doubt on it; because the act contains va- 
rious provisions regulating what*is to be done when a new 
ballot takes place) notices are to be given, and other formali- 
tics observed, which, if they were necessary here, the deputy 
fieutenants could not immediately proceed to ballot again. 
“There is a material difference too in the expressions used. 
_ New lists are not to be made by the deputy lieutenants, but 
by other persons: what is here to be done, is directed to be 
done by the deputy lieutenants, and no other persons. The 
sense then is, the name of the short person is to be struck out, 
and the deputy lieutenants are to proceed toa new ballot; 
and if so, every thing has been complied with to entitle the 
~ plaintiff to the 20/., and therefore, whether the defendant be 
or be not concluded by his undertaking, so that the certificate 


shall be sufficient evidence to estop him from contesting the | 


legality of the ballot, we are of opinion that the plaintiff was 
legally balloted, and has done every thing required of him to 
entitle himself to recover the 20/., and therefore the postea 
must be delivered to the plaintiff. 


come 2) Piieen— 


#RULE OF PRACTICE AT NISI PRIUS. 


F. sega 
2 Se 


- 1809. 


Lee 


Ve 


Cass. 
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Nov. 10. 


THE Court desired that it might be understood that they Trials are 
would never hereafter put off the trial of a cause upon the notte be put 


must withdraw his record. 


END OF MICHAELMAS TERM: 


‘ ex , Off by  con- 
consent of the parties and counsel, at the sittings at M2s? sent 


Prius, bat that the piaintiff must either proceed to try, or érius. 


at nist 
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i sae a Sg ee 
Pes Os Roserts, Demandant; Rosinson, Tenant. | 


Reoarery’a: BY mistake Folin Robinson had been made demandant,_ 
mended y 


: .e and Fames Roberts the tenant in this recovery. On the — 
ransposing 

the names. of motion ‘of Peckwell, Serjt., the court permitted ‘the writs of - 
the demand entry and seisin, and the recovery roll, to be amended by 
ant. transposing the names, so that ames Roberts should be 


the demandant, and Yohn Robinson the tenant. 
* 993 . *PARKER against Hoskins. 


if an at: LENS, Serjt., moved for a new trial, on the ground that 
testing  wit- 2 ; aoa : 
ness appears, Secondary evidence had been admitted of the execution of 


upon search a bond, by proving the hand-writing of Fohn Page, the attest 
made at_ the ing witness, without sufficiently accounting for his absence, and_ 
admiralty, to 


be serving in Showing that due diligence had been used to obtain him. lee 
the navy, his Pe 


absence is sufficiently accounted for to render secondary evidence admissible. 


sh 41 $79) ar ig PCr re mre ts tae eg a 
MYR SS BeBe er Ree OR at Me eT AT eT MeN sae OPA a 
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was a question of great and public importance exactly to 


ascertain in what cases secondary evidence may be given. The 


mother of the witness swore he was in the navy: a clerk 
from the admicalty proved that it appeared by their bocks, 
that on the 31st of October, 1808, fohn Page was transferred, 
from the Swanger gun-brig to the Mariza, and he believed 


from report, that he had been captured, recaptured, and 


rt 


_ £lsham gave notice to Swinton, who lived at Islington. 


was now serving somewhere on board another ship in his 
majesty’s service. Here the inquiry dropped. : 


M ansFIELD, Ch. J. What could be done more? the 


7 party searches at the admiralty, and gets the last return made 
there. ‘I'he man may have been captured and recaptured 


ten times over in the interval, or drowned, but how is the 
plaintiff to know it? ‘There was a. stronger case of the in- 
solvent man, Crosby v. Percy, ante, Vv. 1. 364. 


- -Cuampre, J. WAR the case ‘there cited of Cunliffe 


y. Sefton, 2 East, 183. the inquiry was much slighter. 


Lawrence, J. What better search could be made than 
was made A manis reported to be serving in the navy of 
G:eat Britain, which is now spread all over the globe. His 
‘own mother too was examined in this case, who was the 
person most likely to know where he was. , 

, Rule refused. 


*JAMESON against SWINTON. 


BEST, Serjt., moved for a rule nisi to set aside the ver- 
dict for the plainuff, which had been obtained upon the 
trial of this cause at the sittings after the last term before 
Lawrence, J. The action was brought upon a bill of ex- 
change. ‘The defence was, that due notice had not been 
given of the dishonour of the bill, which took place on the 
10th of Fuly. At four in the afternoon of the same day, 
notice was given to LElsham, the last endorsor, who lived at 
Back Hill, Holborn. On the 11th, about 8 or 9 at night, 
Law- 


rence, J. was of opinion that E/sham gave the notice soon 


_ enough to enable him to recover against Swinton, and that 


if Elsham might recover against Swinton, Yameson, from, 
whom £isham had the bill, might also recover against Swin- 
ton. Best contended thai the notice must be given within 


the hours of business, in the same manner as a bill must be 


presented for payment within those hours: but the court 


held that that rule prevailed only if a bill was accepted pay- 


* 
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Jameson 


Swinton. 


* 224 


Jan, 24. 


Upon non- 
payment ofa 
bill, notice 
thereof, given . 
byan endorsor 
living in Hol- 
born, to an 
endorsor liv 
ing at Lsling'- 
ton by nine on 
the night of 
the day  fol- 
lowing the 
day on which 
the first en- 
dorsot knew 
it, is reason- 
able notice. 
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isio. able ata banker’s, in which case it must be presented for 


ap ' payment within ae hours of Sanineets — oc the 9 83 
efaria 
on plication. 
Sturt. . 
a 
Jan. 2%. ee Mutxwoop against WALTER. 


Anerronee BEST, Serjt., moved to det aside: the verdict obtained 


ous date to a 
till ofpartice- by the plaintiff at the trial of this cause at the sittings at 


Jars will not Westminister after the last term. ‘The action was brought — 
preclude the for the price of work done in: colouring the outside of a ce 
plaintiff’s de- h * : 
mand, where MOUSe: the plaintiff delivered, under a jadge? s *order, a pare 
the ints Oe ticular, in the margin of which was written August. The 
ig 225 work was done in May, and therefore the plaintiff, who was 
bound. to abide by his particular, was not at liberty, he" said, 


to give evidence of work done i in August. : 


<i Re py ses 


MawnsrieLp, Ch. J. The dute't in the margin must ae left 
out, and considered as nothing. The bill of particulars must 
not be made the instrument of that injustice which it is in= 
tended to prevent. If there had been two demands, one for 
work done in May, the other for work done in August, there- 
might have been some ground for the objection; but it would 
be too much to say that this, particular i is not sufficient. 


Rule pefiadeds 


Jan 26, Deraria against STURT. 
# 226 
Itisnotne- SHEPHERD, Serjt., had in the last term aaiica a te 
i aE nisz, that the judgment signed in this cause might be set aside, 
of an annuity and that the bond, warrant of attorney, and indenture for 
tag se securing to the plaintiff a certain annuity of 400/. might be 
trusts of the delivered up to be cancelled; he moved this as well upon ob- 
sa ae ; jections appearing on the ‘*memorial, as upon an affidavit 
S : 
if it appears alleging some supposed irregularity in the mode of paying HE. 
by the memo- = 
rial for whom .any of the parties is trustee. eS 4 

And the court will not presume that a party is trustee for other persons { shavie appears by the 
instruments laid before the court. | 
Jt is not incumbent on the plaintiff to disaffirm the existence of other trusts. 

It is sufficient if a memorial sets out the trusts, so that the court) may judge for sdaain the 
party is trustee, without expressly stating who is the cestui que trust. 

The memorial of an annuity recited a bond, warrant of attorney, and indenture of grant of 
an annuity charged on land, and that the grantor demised the: land to a trustee in trust for bet- 
ter securing the payment of the annuity, with such powers’ and in such manner as were par- 
ticularly expressed in the deed ; the court held that this was sufficient ; for that’ it sufficiently 

expressed a trust for the grantee, and disaflirmed any" trust. for _ grantor or fas sree — 


, 
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consideration money: but as these objections were answered 
in point of fact, it is unnecessary to statethem. The memo- 
rial was in substance as follows. A memorial to be register- 
ed pursuant to act of parliament, of a bond bearing date 22d 
of March, 1790, whereby C. Sturt, of C. Esq. became held 
and firmly bound to 47. Defaria, of L. Esq. in the penal sum 
of 4,800/. with a condition thereunder written, reciting, that 
the plaintiff had contracted with the defendant for the pur- 


chase of one annuity of 400/. during the defendant’s life, for 


the price of 2,400/. which sum of 2,400/. the plaintiff had paid 
to the defendant at or before the execution of the bond, and 
declaring, that if the defendant should pay the plaintiff yearly 


during the defendant’s natural life ene annuity of 400/. by 


four equal quarterly payments,.on the 22d day of Fune, &c, 
in every year, without any deduction whatsoever, the first to 
be made on the 22d day of Fune then next ensuing, and also 


1810. 


CLR aan UA PS 


Detaria. 


v. 
Start. 


if the defendant’s executors should pay the plaintiff, his exe. — 


cutors, &c. in case the defendant should happen to depart this 
life on any day on which the said annuity of 400/. was made 
payable, the whole quarterly payment thereof which should 
become due on that day, or if the defendant should happen to 
depart this life on any other day, then a proportionable part 
according to the time which at his decease should have elapsed, 
of the quarterly payment of the same annuity growing due 
at the time of such decease, then the same obligation should 
be void, &c. And also of a warrant of attorney, bearing even 
date with the said bond, under the hand and seal of the defend- 
ant, whereby he authorized R. L. and ¥. H. attorneys, &c. 
to confess a judgment against him the defendant in the court 
of common pleas, in an action of debt upon the said bond for 
4,800/. and costs. And *also of an indenture, bearing even 
date with the said bond and warrant of attorney, and made 
between the defendant of the first part, the plaintiff of the 
second part, and ¥. Hill, of L. banker, of the third part, 


whereby the defendant, in consideration of the said sum of 


* 
RS 
~I 


2,4002 to him paid by the plaintiff, did give, grant and con- — 


firm unto the plaintiff, his executors, &c. during the defend- 
ant’s natural life, one annuity of 400/. to be yearly issuing, 
growing, payable, had, received and taken by the plaintiff, his 
_ executors, &c. by and out of all those manors, messuages, 

farms, lands, advowsons and other the hereditaments devised 
to the defendant by the will of H. S., deceased, situate in the 


_ several parishes, &c. and all rights, rents, members, and ap- 
-purtenances whatsoever tothe said estates and premises apper- 


taining, to hold, receive, and take the said annuity of 400/. 
unto the plaintiff, his executors, &c. during the defendant’s 
natural life, to be paid and payable at the days and times in 


the said bond mentioned, And by the said indenture, the de- — 


fendant, for the further and better securing the payment of the 
Vol. If. | 3 
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said annuity of 400/. and in conisidefation of 10s. to him paid 


by Hill, did grant, bargain, sell, and demise unto fil, his 


- executors, &c. all those the manors, &c. and premises before 


charged with the payment of the said annuity. of 400/. to hold 


the same to /7z//, his executors, &c. from the day next before : 
the day of the date thereof, for the term of 99 years, én trust, 
for the better securing the payment of the said annuity of 
4001. with such powers, and in such manner as are particu- 


larly mentioned, expressed, and declared concerning the samé. 


Shepherd contended, for the defendant, that the annuity 
was. void; first, because it was not sufficient that it might be 
collected from the memorial by inference for whom Hill was 
a trustee, but that the cestuz gue trust must be expressly named. 
Secondly, because it was necessary *cither to set out all the 
trusts, so that the court might see and judge for whom he 
was trustee, or otherwise expressly to disaffirm the existence 
of any other trusts except those which are particularly stated 
in the memorial. _ peice Sula a 


Best and Pell, Serjts., now showed cause. Neither does it 
at all appear on the memorial, or on any pleadings, nor is it 
suggested by any affidavit, that H7/] was by that deed consti- 
tuted trustee for any other person than the annuitant: and the 


court will not presume other trusts. The ‘adjudged cases 


proceed no further than this, that when trusts — on the 
deed, they must be noticed in the memorial. The words, 
“‘ with the powers and in the manner therein mentioned,” 
must be taken to refer to such powers as are adequate to the 
purpose of further securing the annuity for which the deed 


‘was made, namely, powers of entry and distress, for the bene- 
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fit of the annuitant. And it is no ‘objection that ‘they are 


stated only by way of reference to another deed. In 9 East, 
150. Ocallaghan v. Ingleby, where the same objection was 


raised, Lord Ellenborough, Ch. J. expressly ruled this point: 
‘he says, “the objection that the memorial does not sufficiently 


set forth the powers of entry and distress, is answered by the 
fact of the memorial stating ‘ with powers of entry and dis- 
tress as stated in the deed,’ and the annuity act does not re- 


quire such powers of entry and distress to be stated, except. 


so far as they create a trust, which brings them within the 


“branch of the act relative to trustees.” It has never in any 
case been held that the memorial must state in words for | 


whom the party is trustee ; itis sufficient if either the cestus 
gue trust be named, or the trust is so’set forth, that the court 
may judge for whom he is trustee. One trust only appears 
on this memorial, that /77// was trustee for the annuitant, and 
that trust is sufficiently plain from the whole purport *of the 


deed, and needs not be more particularly expressed than it 1s; 
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and as far as appears, he is trustee for noone else. The act 
does not require . the trusts to be set out totidem verbis, and 
though indeed in. cases where trusts have been stipulated 
_ favourable to the grantor of the annuity, it is extremely pro- 
per that the grantor should have the means to know them, 
because, as Lord Kenyon, Ch. J. has said, and Rooke, J. 
£x parte Ansell, 1 Bos. & Pull. 62. they form a part of the 
_ consideration, yet it is not necessary any further to show them, 
than so as_to disclose the whole consideration; and in the 
present case it is not shown that any such forther trusts exist ; 
therefore the first clause which respects the consideration hide 
been complied. with. 


| Shepherd, in support of the rule. The memorial is not 
inconsistent with the fact of there being other trusts not dis- 
closed, and the plaintiff does not embrace the opportunity 
afforded him to discharge-himself by affidavit of the presump- 
tion. that other trusts subsist. It is incumbent on. the plaintiff 
to show that there was no other trusts. In Toldervy v. Allan, 
5 Term Rep. 480. the plaintiff discharged himself by affidavit 
of the objection of other trusts, and the court said, the objec- 
tion “‘ was answered by the fact, not now controverted, that 
there was no other trust but that set forth in the memorial.” 
Ins Term Rep. 641. Denn, Lessee of Dollman, v. Dollman, 
the annuity was held void, because there were trusts for other 
-persons, as well as for securing the annuity, and the memorial 
only stated-that the money was “ paid in trust as therein men- 
tioned.” But the court there say, ‘“* by referring to the deed 
it appears that Griffith was a trustee for Toten, and a trustee 
_ for other purposes after Toten’s annuity was satisfied.” It is 
not enough to state that from which it may be inferred for 
whom Ai// was trustee. In Askew v. Macreth, 1 New Rep. 
215. it appeared by the strongest inference for *whom Coutts 
‘was atrustee, for he is called in the beginning of the deed, a 
trustee nominated on the part of the Duke of Queensbury of 
the fifth part; but that was held insufficient. Secondly, it 
may be very material what are the,powers which the grantee 
may enforce. He may have a bare power of entry and dis- 
4tress, or he may have a power to demise, and absolutely to 
oust the grantor ; if these powers are fully set out, it will ap- 
pear whether the grantor becomes entitled to the surplus of 
the money levied. In a case like this, where the deeds do not 
appear, a general reference to them in the memorial cannot 
be sufficient. In £x parte Ansell, all the judges held, that 
where an annuity is. redeemable, the terms and conditions of 
redemption ought to be set forth in the memorial, in order that 
the grantor may, without being driven to any compulsory 
ameans, be apprized.of those terms and conditions, and that 
_ it was not sufficient barely to referto the deed, to which usual- 
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ly the grantor had no access. It may be, that the powers 
referred to in this case, enable the trustee to raise more than 
the bare annuity, perhaps to enter and receive the rents, to 
satisfy the annuity thereout, and pay over the residue, in| 
which case he would, as to so much, be a trustee for the gran- . 
tor as well as the grantee; and in that case if he is stated 
merely to be a trustée for the grantee, it falls directly within 
the case of Askew v. Macreth. [ Lawrence, J. In Askew v. 


_ Macreth it expressly appeared on the pleadings, that the deed 


contained other trusts than were set forth in the memorial ; 
and the very first of them was, that Coutts should permit and 
suffer the grantor to receive the rents and profits till default 
should be made in the payment of the annuity.} 


Mansriztp; Ch. J. This is an application made to the 


‘eourt to set aside the judgment, on the ground, 1st. That 
the money was not paid as it ought ; 2dly. On a defect *of 


the memorial. With respect to the payment of the money, 
the objection is not supported by the affidavits, and the 
only ground now to defeat the annuity is, that the memorial. | 
is not sufficient. The objection is founded on the statute 17 
Geo. III. c. 26. 's. 1. which requires the memorial to 
contain the names of all the parties to the deed, and for 
whom any of them are trustees: and it is said, this memo- 
rial does not sufficiently state for whom /i// is trustee. Now 


. every part of the memorial is material to be considered upon 
this objection. First, it states the bond, then the condition, 


which is, that the plaintiff had contracted with the defendant 
for the purchase of an annuity for the life of the defendant, 


- of 400/. by four equal quarterly payments in the year, without 
~any deduction, a whole quarterly payment to be due if the 


defendant dies on quarter day, and a proportionate part if he 
dies in the middle of a quarter. This is the manner in which 
it is payable. That is the bond; simply a bond for pay- 
ment of an annuity in a particular manner. Having stated 


the bond, the memorial goes on to state the warrant of at- 


torney ; and then states the demise to Hz//, by an indenture, 
which also contains a grant of the annuity of 400/ to be 
yearly issuing, growing, payable, had, received, and taken by 
and out of all those the manors therein described, to be paid 
and payable at the days and times in the said bond mention- 
ed. This then was merely a grant of an annuity to be 
charged on the premises, and paid quarterly. It goes on to 
state, that in consideration of 10s. and for better securing the 
‘said annuity of 400/. the defendant demised to Ail the said 
premises before charged with the payment of the annuity, to 
hold the same to H/7// and his executors, &c. for the term 
of 99 years, in trust, for the better securing the payment of 
the said annuity ef 400/. with such powers, and in such man- 
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“mer, as are particularly mentioned, expressed, *and declared 


concerning the same. This is the substance of the memo- - 


rial, and the objection is, that this does not sufficiently express 
«for whom Hill is trustee. Now leaving all the cases and 
arguments about this unfortunate act out of the case, let 
‘any one having read this deed, be asked for whom {/7/l is 
trustee? No man living, in his senses, could hesitate to say 
-he was trustee for the plaintiff, as far as appears on this me- 
-morial. But it is urged, that it is not expressly said that he is 


a trustee for no other person. If that had been put in, it © 


-would have been clearly complete. But there are the words 
- “with the powers and in the manner therein mentioned :” 
what do they mean? They probably refer to powers of 
entry and distress; but the act says nothing about stating 
powers in the memorial; “ manner” probably refers to the 
mode of payment mentioned in the bond. Nor does the 
act say that the trust shall be set out, not a word of that. 
The act certainly seems to have been made under an im- 
- pression that to purchase an annuity was immoral, but the 
act only requires that it should appear for whom the party is 
a trustee. And it does appear he is trustee for the plaintiff. 
I am therefore at a loss to see on what ground we can set 
aside this judgment, without going much further than the 
court hath hitherto done. If the act were now to be passed, 
and the courts could foresee what has been the consequence 
of their decisions, it would probably receive a very different 
- construction. Denn, Lessee of Dollman, vy. Dollman, was a very 
strong case: it there appeared there were trusts, and the court 
said, you have not told us what the trusts were. In Toldervy 
_v. Allan, the memorial itself furnished a ground to surmise 
that there were trusts for another.. Askew v. Macreth was 
a case quite of a different sort from this. 


_ *Lawrence, J. Iam of the same opinion. There are 


two objections: 1st. That it must appear clearly, and not by 


inference, for whom //2// is trustee. As to that, no man, 
who had never read this act, could doubt a moment that Z7zi/ 
was trustee for the plaintiff, and for no one else, for it states 
the bond, the warrant of attorney, and the demise for more 
certainly securing the payment of the said annuity ; to whom 
“was it to be paid, but to the plaintiff? for whom then was 


Hill trustee, but for the plaintiff? It seems to me to be | 


‘stated not by inference, but positively, that he is trustee for 
the plaintiff. As to the second objection, the act does not 
_ require the memorial to disaffirm all other trusts. As to the 
-ease of Toldervy v. Allan, the memorial stated first certain 
- trusts, and a further trust for securing the annuity, and it did 
not appear for whom the first trust was; but here only thts 
- trust appears, and it is shown for whom it subsists. 
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1840, CHAMBRE, J. The act only requires the memorial to. 
———.-— state for whom the party is trustee, not the trust. It seems 
Higndprepn as if in the case of Dollman v. Dollman, it had been con- 
sidered by the court that it was necessary to state the trusts: 
that must have been mere inadvertence in the court, in the 
language they used, not adverting to the words of the act. 
: As to the case of Toldervy v. Allan, it does not appear that 
the court required an affidavit to be made by the plaintiff 
denying the trust ; perhaps the party chose that line of de- 
fence ; and if so, why should the court look further? As to 
Askew v. Macreth, it might well be presumed, from its being. 
said that he was nominated by the Duke of Queensbury, the 
grantee, that he was trustee for the duke; but the decision 
does not rest on the point that the court could not presume 
that; for there it positively appeared that there was a trust 
for the grantor, which was not stated. Therefore it does 


Glau 


* 234  ‘*not impugn any of the decided cases, to determine that the 
present memorial is quite sufficient, and I am of opinion that 
the rule ought to be : 

Discharged.(a) 
Feb. & (a) Deraria against STURT. 


A similar motion ‘was madein the 
court of exchequer, anda rule nist 
obtained by Runnington, to set aside 
the annuity on the same objection. 
Best, Serjt.,.and Gaselee showed cause, 
and Pell, Serjt., and Runningion sup- 
ported the rule. They strongly in- 
sisted on the cases of Denn, on the 
demise of Dollman, v. Dollman ; As- 
kew v. Macreth; and Toldervs Yy v. 


therefore this case was not, on that 
ground, distinguishable from ‘others, | 

Macpvona.rp, Ch. B. In Askew 
v. Macreth, Coutts was trustee for 
two, and the objection was, that the 
deed did not sufficiently discriminate 
that he was trustee for two, Here 
there is but this one single trust for 
payment of the’ annuity, and that ap- 
pears to be for the annuitant, and then 


Alian. They observed that in all the trust ceases. 
similar deeds the object of the trusts GRAHAM, B. Nothing appears 
was for better securing the annuity; here but this Lm glen 
e Rule discharged. 
* 935 *Hanperson and another against The Countess of 
Jan. 26. GLENCAIRN. 
Ananmuity SHEPHERD, Serjt., had in Michaelmas term last os 


bond was as- 
signed to se-. 
cure another 
annuity of less j 


tained a rule nisi for setting aside the judgment and execution 
in this cause, and restoring the money levied, and for deliver- 
ing up the warrant of attorney upon which the judgment was 

ps ng signed, to the defendant, to be cancelled. These were the 
the second an- securities given for payment of an annuity, and the circum-— 
sc stances were, as it appeared by the defendant’s affidavit, that 
enrol a _me- Andrew Hamilton, Esq. by his bond, bearing date the 1st of 
dials 9 the September, 1781, bound himself, his heirs, executors, and ad- 
. ministrators, to the defendant in 6,000/. with condition for the 
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“payment ‘to the defendant and her assigns of .an annuity ob 


300/. by quarterly payments during the defendant’s life. The 
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defendant had some time afterwards granted an annuity of Henderson 


100/. a year to a person named JZilward, and for a collateral 
security had assigned to him Mr. Hamilton’s bond. She af- 
terwards granted to the plaintiff another annuity of the like 
amount, and for security she executed to him also a second 
assignment of the same bond. By the original memorial of 
the bond of Hamilton, it did not appear that he bound his 
heirs, executors, and administrators, or any of them, for the 
payment of the annuity of 300/. and the plaintiff’s memorial 
contained the same defective description. Upon this objec- 


tion, fortified by the cases of Horwood v. Underhill, 10 East, 


Cletionirn: 


123. and Denne y. Dupuis, 11 East, 134, Shepherd obtained | 


his rule. — 


Best and Vaughan, Serjts., now showed cause. This case 


is materially distinguishable: the objection made does not. 


apply to the bond given by the defendant, but to the bond 
given by Hamilton to the defendant : this *case coincides with 
that of Ocallaghan v. Ingleby, 9 East, 135. where it was held 
unnecessary to enrol a memorial of a conveyance in trust to 
raise money by the grant of annuities for the life of the les- 
sor: the bond of Hamilton is similar to that trust deed: it is 
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the instrument which conveys to the defendant the property | 


on which she afterwards raises the plaintiff’s annuity. This 
bond is not, any more than that deed was, an instrument. by 


which the annuity is granted. When this annuity was granted 


to the plaintiff, he was not in a condition to enrol a memorial 
of Hamilton’s bond, for he could not see it, because it was in 
the hands of Millward: the plaintiff could obtain the descrip- 
tion of the’bond only from the memorial of the former an- 
nuity ; and it is therein described as merely a personal bond. 
‘No memorial at all of Hamilton’s bond was requisite to com. 
plete the plaintiff’s title, and since no memorial is necessary, 
a defective or a vitious memorial will not hurt. — 


Shepherd, contra. It is not sufficient to have a ‘memorial 
of the deed only by which the annuity is granted: it is suffi. 
-eient to set out the consideration of that deed only, but all the 
deeds by which the annuity is any way secured must be in- 
cluded in the memorial. 


MansFieq, Ch. J. Every deed must be included in the 


memorial by which the grantor secures the annuity. But this 


bond is no assurance of the annuity ; it assures the property _ 


on which the annuity is secured. 


Lawrence, J. The enrolment must be within twenty 
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1g10, days after the execution of the instrument, how can the plain- 
_—_—_—._ tiff taking an annuity in 1803, enrol, within twenty days after 
-Rhind the execution, a bond given in 1781? 


¢ rina aad | 
‘Wilkigson.. = Rule discharged. 
* 237 | *PuRLING against PARKHURST. 
Jan, 26. 


Ifamemorint IN this case an annuity bond bound the defendant, his 


of an anvuity heirs, executors, and administrators: the memorial stated it as 
binding the @ bond binding only Azmself: and Shepherd, Serjt., having ob- 
cinigor tee tained a rule isi to set aside the judgment, Best, Serjt., 
meee bind. endeavoured to distinguish this case from Denne v. Dupuis, — 
ing himself, it 11 East, 135. and Horwood v. Underhill, 10 East, 123. because 
roomie Ge the memorial recited the bond to be conditioned for the pay- 
condition to ment of the annuity by the obligor, his heirs, executors, or ad- 


be for pay- . ~— 
ment by the ministrators. | 


heirs of the — . - ees 

Sbligor. Mansr¥ieLp, Ch. J. He might equally have conditioned 
that the bond should be void on payment by the heirs of 
another man. . That condition does not bind his heirs. 


Zn 


# 


Rule absolute. — 
‘Jan. %. - Retp against WILKINSON. 


Ifa license to ’ pices aie z 
pcb Sage aie THIS was an‘ action brought upon two policies of insu- 


the next best France. The first was a policy effected on the 21st of une, 
evidence 18 1807, by Berthon and sons, upon the ship Alert, valued at 


the register 


of it in’ the 1,800/ at and from London to Malta, Zante, and Cephalonia, 
books of the either or both, with liberty to take in goods at Falmouth, and 


-et £ rete : ; . 
vas) ~~ to touch at. Patross, and to load *there if deemed advisable, 


* 238 at a premium of twenty guineas per cent. to return 4/. per cent. 
Anaverment if the ship should sail’ with convoy bound to Gibraltar, and 
ene at 4/. per cent. more if: she sailed with convoy from Gibraltar to 
effecting the falta. ‘The second was a policy effected on the 14th of Sep- 


alley is tember, 1808, by the same persons, as agents, upon the freight 
imma : Aa 
and need not of the same ship, at and from Patross, Zante, and Cephalonia, 
be puret - or Cephalonia and Zante, and Patross, all or any one or more 
ufficient 1 - . E 
ce plaintiff of those ports, to the ship’s port or ports of discharge in Great 
be interested Britain, with liberty to touch at Malta, and to touch at Fal- 
at the com- as : 
mencement of mouth for orders, at a premium of fourteen guineas per cent, 
the risk. : | d 
An American, who is owner of a ship only as trustee, and would not thereby be entitled to 
the privileges of the .2merican flag under the laws of his own country, has a sufficient interest 
to maintain an action On a policy. ; : 
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t6 return 50s. per cent. if the ship sailed with convoy from — 


a ta, and 50s. per cent. more if she sailed.with convoy from. 


Gibraltar. The declaration: alleged, that at the respective _ 


_ times of effecting the policies, and of the loss, the plaintiff was 

interésted in the ship and freight respectively. Upon the trial 

of this Cause at Guildhall, at the sittings after last Dichuelmas 
term, before Mansfield, Ch. J. it appeared that the ship sailed 
from: London with convoy for Gibraitar, and thence with con- 
voy for Malta ; on her arrival at Zante she was captured by 
the French, who were then in possession of that island; 
as‘soon as this capture was known in England, which was on 
the 2d of February, 1809, the plaintiff gave notice of abandon- 
ment to all the underwriters; but it did not appear that the 


underwriters ever agreed to the abandonment, and nothing. 


was done thereon. The master of the vessel, through the 
agency of a friend, ransomed the ship from the French for 


4,000/ and took in a homeward cargo; he sailed in Deceméer, 
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1808, for Mata, and from Multa with convoy for Gibraltar ;. : 


and on the homeward voyage from the last place, the ship was 
run down and totally lost. ‘The cargo was British, but the 
ship had belonged to Mason, an American, and was by him 
transferred to the plaintiff, who was also an American, under 
a power of attorney given by Mason to Berthon *the agent. 
A chancellor in the office of the American consul here, 
swore, that the plaintiff, in Zuly, 1808, and not before, ap- 
peared before the consul, and took the oath of ownership re- 
quired by the laws of America for the vesting a title toa 
ship in the purchaser; he also swore, that if it had been 
known that Riind was a trustee only, the consul would not 
have permitted him to take that oath, the American laws re- 
quiring that it should be made by the person having the 
beneficial interest ; and in this case it was contended that a 
person named J/eade was the beneficial owner. He was an 
Englishman, and by the laws of America could not in his 
own person acquire the privileges of the American flag: but 


it appeared that he had advanced a considerable sum of mo- 


ney on the security of the ship, and that RAind was a trustee’ 
for him, Mansfield, Ch. J. thought that there was not evi- 
dence to show that the legal interest was not in the plaintiff, 
andif the fegal interest were in the plaintiff, it was not ne. 
cessary to take into consideration what the law of America 
might be, and that the interest proved was sufficient for the 
purposes of this action. Nevertheless, he reserved the point. 
The plaintiff’s right to recover any return of premium for 
having sailed with convoy was questioned, on the ground 
that the ship had never arrived ; anda broker gave evidence 
that it was the universally received practice on similar policies 
that the vessel must arrive in order to entidlé the assured ta 
Vol I Re ae Rees 
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a return for convoy : it was observed, however, that the wordg: 
“and arrives,” which are usually inserted i in policies, were 
wanting in this case. ‘To render either the outward or the, © 
homeward voyage legal, it was also necessary that there ~ 
should be a license from the king in council ; the. master of 
the ship swore that there was a license, and that j it was taken, - 
out by Price and sons, brokers, for. British merchants, but. 
that it had perished with the ship. He then proceeded to 
give parol evidence of the contents, and stated that it *was. 
a license for a voyage to Zante, or any islands of Turkey, 
and back to any neutral port. Y¥or the defendants. It. was, 
objected, that in the books of the | secretary of s state. ‘it, woulc 
appear what the license was, and that the entries in those. 
books were better evidence, and ought to be produced, or. 
their absence accounted for, before parol testimony could be 
admitted of the contents. Mansfield, Ch. J. thought that 
Price and sons, the brokers, who obtained the. license, were. 
the most competent witnesses to give evidence of the contents 
of it, and he also recollected that on former occasions evi-. 
dence of the contents of lost licenses had been. given from 
the council books: he therefore directed the jury to find for 
the plaintiff, subject to these questions, and they gave their 
verdict for the return of premium on the convoys to Gib-. 
raltar and to Zante, for a loss of 33/ per cent. on. the. oute 
ward voyage, and a total loss on the homeward voyage, and, 
the return of premium for convoy on the homeward voyages 


Lens, Serjt., in Michaelmas term last, moved to ‘enter a, 
nonsuit upon four objections: 1st. ‘That it was alleged i in 
the declaration that the plaintiff was interested at the time | 
of effecting the policy, whereas his interest, such as it was, 
did not commence till long after the date of the policy; 2dly. 
That upon the testimony of the officer of the American consul, 
it appeared that Rhind’s i interest was at no time ‘sufficient to 
support the averment of interest in him; 3dly. That the 
ship having been abandoned to the underwriters, the plaintiff 
had no interest in her during any part of the homeward 
voyage, and, consequently, no interest in the freight; Lastly. 
That the best evidence. which could be obtained of the ex. | 
istence and contents of a license, had not been produced. _ = 


* Best and Shepherd, Serjts., in the last. term showed cause 
against the rule. They contended, 1. That they were entitled 
to recover cither the ransom_paid for the ship, or the entire 
premium paid on the homeward voyage : for if the abandon- 
ment was effective, the plaintiff had no interest in the home- 
ward freight: and therefore the risk never attached. But if — 
the abandonment was ineffectual, as. they. insisted it was, 
then the plaintiff was entitled to recover as for a total loss 
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of the freight on the homeward voyage. As to the license, 
no rule of law bound the court officially to notice that any 
- regisier or copy of it existed, and no proof was given that 
any such was to be found; the court would not establish as a 
~ general rule of law, that that evidence was necessary to be 
“given, which could only be’ exhibited in causes tried in Lon- 
don; for the privy council would not permit their books, con- 
“taining the minutes of their proceedings, to be carried else. 
“where : therefore, as far as appeared, the parol evidence was 
‘the best evidence of the contents that could be produced. 


As to the plaintiff's interest, this being foreign property, the 


“policy was not, within the first section of the 19Geo. II. c. 37. 
‘the property of his majesty’s subjects, and, consequently, no 
proof of interest was necessary: and although interest was 
averred, yet the averment being wholly immaterial, needed 
not to be proved: if, however, interest were necessary, and 
if the Fon had not the absolute property in the ship, yet 
‘he had : 

‘disposition and government of the ship, which, in Robertson 
‘v. French, 4 East, 130. was held sufficient to enable a plain- 
tiff to recover against underwriters. If he was sufficiently 
interested, he hada right to recover the ransom, and the two 
returns of premium for convoy from London to Gibraltar, and 
from Gibraltar to Malta, which were not conditional on the 
‘ship’s arrival, as is usually the case: for the abandonment 
‘being made under *ignorance of a recapture, which had 
before that time actually taken place, was of no effect, ac- 
‘cording to Bainbridge v. Neilson, 10 East, 329. And the 
plaintiff was also entitled to recover a total loss of the home- 
ward freight, and one return of premium on the homeward 
voyage, for sailing with convoy from Ma/tato Gibraltar. If 
the underwriters insist on the abandonment, they must ne- 
~ cessarily thereby admit the plaintiff’s interest on the outward 
‘voyage, in which case he must recover a total loss on the first 
“policy. But that is not the true view of the subject; and 
the verdict, as it now stands, must be supported. 


Lens and Marshall, Serjts.,in support of the rule, in this 
term, insisted, as to the interest, that the possession and 
px ig of the ship being explained to be founded on a 
defective title, the plaintiff had no insurable interest: but 
even if he was a sufficient owner in Fudy, he was not, as the 
declaration averred, owner when the ship sailed; and since 
he has alleged it, he must prove the fact as it is alleged. 
As to the license, it does not stand on the same ground as 
any private writing, for itis an instrument of a public nature, 
and it, besides, expressly requires, that the person who would 
‘render it available, shall assume the burden of proving its 
existence and terms.(a) The plaintiff ought, therefore, to 


(a) See Feise v. Waters, post, 248. 


a sufficient insurable interest, inasmuch as he had the — 


241 
_ 1810 — 
Rhind 
v. 
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1310. have shown, that upon diligent search he noeid find in the 
——— council boaks no trace or memorandum of such a license. oe 


vane : 

Witherin- The Court held, as to the time of she: commencement of 

to. the plaintiff’s interest, that if the declaration had averred 
that he was interested at the time of the ship’s sailing, or 


* 94g _ the policy was made ona certain day, *and that aft 
on a subsequent day the plaintiff acquired an interest, it 
would have sufficed, and if that would have been good, the 
allegation of interest at the time of effecting the policy was 

an immaterial allegation, and needed not to be proved. It was 
immaterial to aver interest at any day previous tothe com- 
mencement of the risk. It is every day’s practice to insure 
‘goods on a return voyage, long before the goods are bought. 
As to the license, there must necessarily be a record of it in 
the secretary of state’s office, and even if the first policy was 
effected before the passing of the statute 48 Geo. III. c. 126. 
s. 2. throwing on the secretary of state the office of signing 
licenses, which received the royal assent on the 30th of ¥une, 
1808, yet if the license were under the sign manual, there 
was doubtless some register of it somewhere preserved ; it 
was highly probable, too, that Price had a copy, and there- 
fore the court could not say that the parol evidence was the 
best evidence that could be obtained, and the rule for. a non- 


suit must gonsequently be made. 
Absolute. 


Jan. 28. : Downes against WITHERINGTON. | 


A defendant © HE plaintiff in this case had proceeded by summons, and 
who —_com- had sued out two writs of distringas, and levied i issues on 
att "Te them. The defendant was an. illiterate woman, who kept a 
process,must, chandler’ s shop at Highgate, and she had employed no attor- 
odorants, ney in the cause until immediately before the time of this ap- 
apply to have plication, made by Shepherd, Serjt., to the court, to set aside 
+ set aside be- the several writs of distringas, and restore the levies, on ac- 
ore the plain- 
tiff has taken count of a palpable irregularity in the first process, the notice 
wh sare. at the foot of the summons being in blank, and not addressed 
Pe to the defendant, *nor dated. ‘The summons was served on 
* 244, the 11thof November, the service of the first distringas and 

| levy was on the 23d; Michaelmas term ended on the 26th; 
and the second levy was on the 28th. The defendant on the 
20th of Fanuary gave notice of this motion for the first day 


of Hilary term. ‘The court granted a rule zisi.. 


Manley, Serjt., showed cause, and Shepherd supported the 
rule, and the question was agreed to be, whether a defendant 
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may at all times apply to set aside irregular process, whatso- 
ever progress the plaintiff may have made, provided that the 
defendant has not himself appeared, or taken any step in the 
cause ; or whether he is bound to poimt out the irregularity 
before the plaintiff has incurred any further expense by ulte- 
rior proceedings. The court at first inclined to think that the 
«ase of this poor ignorant woman, who had employed no 

attorney, was distinguishable from the case where an attorney 
was employed, who ought to use due diligence in watching the 
cause; and they peputted the matter to stand over, that the de- 
fondant! ’s counsel ‘might search for authorities: on the following 
day DJanj y cited Fox v. Money, 1 Bos. & Pull. 250. and 


all the cases cited in that judgment, were cases where the de- 
fendant had taken some step, but here the defendant had done 
nothing s and Petrie v. White, 3 Term Rep. 5. and Gear v. 


D, rgent Ne Vivant, 1 East, 331. [The court observed, that 


1810. 


ERE Hig 


Downes 


v. 
Withering- 
ton. 


Goodwin, 2 Smith, 491. were more in point.] Shepherd cited 


Pearson v. Rawlins, 1 East, 77. where, from the language of 
Lord Kenyon, Ch. J. it might be implied, that. so long asa 
defendant did nothing, he did not waive the irregularity. 


Mans¥FIELp, Ch. J. Bhs ince motion to set aside these 
two writs of distringas, which certainly would be set aside 
for. irregularity, if the party had come in time, because the 

- summons on which they issued was not a proper summons ; 
the plaintiff says they ought not to be set aside, because, if the 
defendant meant to avail herself of the irregularity of the 
summons, she ought to have applied.to the court immediately. 
The answer made is, that although that is ‘the rule in the case 
of other proceedings, it is not so in the case of process. Now 
some of the cases cited certainly are cases of affidavits to hold 
to bail, which are process; and one does not sce why the rule 
-shauld. not equally apply to the different stages of process, as 
to all the other different proceedings i in a cause; and if that 
be so, the first summons gives the defendant all the notice 
necessary, and the first distringas being served on the 23d of 
November, tour days before the end of the term, it gave the 
defendant sufficient time to apply to the court to set it aside. 
Consequently, by the defendant’s delay, the plaintiff is put to 

more expense in suing out another writ of .distringas, which 
he would not have incurred if the defendant had come: here 
within the four last days of Michaelmas term, as she might 


have done. . And it is the opinion of the other judges, and it 


seems the best ground to decide on, that the defendant has 
come too late, and therefore the 
| Rule must be discharged. 
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1810. Ps D8 
ee se *Lincine against Comyn. 

Jan, 88,0 Se 78 
= plaintiff, ‘ THE plaintiff banker commenced this a i the last 
after” eas Easter vacation, the defendant perfected his bail in Trinity 
sent es The plaintiff soon after Signed judgment for want of 


ed, proves his: ‘term, — ia a ; 
debt under a a plea. On the 20th of September, a commission issued against 


SOR ETON OF ba defendant; and he was. declared. a bankrupt: the plaintiff” 


bankrupt sued 
out againstthe proved his debt under the commission on t the | 7th of November 


| megs last: he also, on the 21st of November, suet ied out a writ of ca- 
ceeds against pias ad satisfaciendum, on which the sheriff, ithe 28th of No- 
Mate eee eam vember, returned non est inventus. The lain ‘ien: pro- 
by entitled to ceeded by sczre faczas against the bail. The defendant ob- 
their _—_dis- tained his certificate on the 8th of December following, which, 


shares ander however, his creditors signed in blank, so that it did not even 


49 Geo. I. 
©. 121. s, 14. “now a appear to have the defendant’s name in it. Shepherd; 


ese : Serjt., had obtained a rule nisi to set aside the proceedings 
eharge them against the bail, and enter an exoneretur on the bail-piece, on 
‘on motion. two grounds; first, that by the bankruptcy and certificate, the 
bail were discharged; secondly, that the defendant having 
proved his debt, had made his election to proceed under the 
‘commission, and was concluded by the statute 49 Geo. Hl 


c. 121. s, 14. to proceed at law. 


Best, Serjt., now showed caiives “As to ‘thie first Sifection, 
although by the practice of this court, the bail have time to 
discharge themselves by surrendering their principal until the 
return of the first process issued against the bail, that is all 
matter of favour and not of right. The bail are fixed 
upon the return of the capzas ad satisfactendum, and it is at 


their peril whether they can afterwards by an actual render 


discharge themselves ; and if by intervening events the render 
becomes impossible, the bail are absolutely liable. Tymperley 
z 
=e defendant. Glyn v. Yates, 1 Stra. 511. acc. Wolley v. Cobbe, 
1 Burr. 244. The court agreed, that if the certificate be ob- 
tained before the bail are fixed, they are discharged; but if 


they are fixed before the certificate is obtained, they. remain 
liable. ‘The very terms of the recognisance indeed show it, 
without having recourse to authority ; for the condition is, that 


the principal shall appear at the return of the capias ad satis« 
faciendum. However, Parry v. Berry, 2 Lid. Raym. 1452. 
and Filewood v. Popplewell, 2 Wils. 67. are to the same effect. 
The certificate too is void, because the defendant is not there- 
in mentioned; and whether this could or not be corrected 
upon an application to the great seal, the omission is fatal as it 
now stands. 2dly. The bail are not discharged by reason of 
the stat. 49 Geo. III. c. 121. s. 14. which enacts that no 
creditor who has or shall have brought any action shall prove 
3 


v. Coleman, Cro. ioe 165. so held upon the death of the 
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a sdiebt ander the commission for any purpose whatever, with- 
out relinquishing such action; for the plaintiff did not prove - 


under the commission till he 7th of November, and he had 


long before that time obtained final judgment, which put an 

end to the action, so that no action was pending, to be relin- © 

quished : : and moreover, the proving the debt under. the com- 
yn was in aid of the bail, ane. ‘hot jets charge of 


Shepherd, contra. All the case cited « on ac can ground 
are misapplied. They have a all been cases where the capias 
ad satisfaciendum has not been returnable until after the certi- 

ficate_ was obtained ; ‘now here the capias ad satisfaciendum 


3 ‘was returnal ble before the certificate was obtained, and there 


QA 


“ainging 


Comyn: 


fore the > liability of the bail was extinguished by t the core : 


cate. Ray v. Hussey, Barnes, 104. —e 


_*The Court, without expressing any opinion upon‘ this point =: 


were clear that the effect of the statute was, that ‘after : nae 
plaintiff had proved under the commission, he could not take - 


the defendant in execution ; and the bail were only liable in 
case the plaintiff, being entitled by his judgment to take the 
defendant on acapias ad satisfacrendum, should be unable so to 
do. This act was made in favour of bankrupts ; but if the 
plaintiff’s construction should prevail, it would not have the 
proposed effect, for the bankrupt would become liable at the 

suit of the bail for the money which the bail should pay. The 
action became complete by judgment, but it was not thereby 
at an end, otherwise che plaintiff, by his own argument, could 
have no writ of execution ; for a writ of execution is process 
in the action, and is “a benefit thereby,” which the plainuff 
is called on by the act to relinquish. The consequence is, 
that by proving under the commission, the plaintiff has relin- 
' quished his action, and if he has so done, the capias ad satis- 
faciendum is a mere piece of waste. paper ; and, consequently, 
the bail are not answerable for the appearance of their princi- 
pal at the return thereof, and therefore are not fixed. 


Rule absolute. 
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tcc Frise against WATERS. 


connter xl. THIS was ati action brought to recover am average loss 
import goods, Upon a policy effected upon goods at and from Amsterdam to 
the property London, and the interest was averred to be in the *plaintiff. 
eified in his Upon the trial of this cause at Guildhall, at the sittings after 
ps gers last Trinity term, before Ddaunsfield, Ch. J. the plaintiff pro- — 
sores be con. duced the king’s license, which permitted “ 7. Buker and 
signed to o- sons, on board of six neutral ships, the names of which they 
oie were unable to set forth, to import from any port in Holland, 
bills of lading, such goods of the sorts therein enumerated, being the pro= 
of Se cdine perty of the said Thomas Buker and sons, as might be speci- 
signed to J. fred in their bills of lading. Provided that any who should 
by gancos proat claim the benefit of that license should have the same on con- 
cial po dition, that if any question should arise in any of his majese 
in 2. in’ the ty’s courts of admiralty or elsewhere, whether such person — 
goods; ai. had in all points conformed thereto, in all cases whatsoever, — 
the consign- the proof should be on the person using that license, or claim-— 
yrent, to re ing the benefit thereof.” And in the margin was written, 
license.  * Thomas Baker and sons, license to import.” Baker, who 
# 249 = was the ship’s broker proved that he was in the constant habit 
re eramtipes of taking out in his own name, and in a similar form, licén- 
a special pro- 8¢$ for all persons on whose behalf he acted; that he appro=— 
perty in the priated the license produced, to the ship which brought home 
% this cargo, a's one of the six which were to be protected by it, 
and that the plaintiff repaid his proportion of the fees paid for 
obtaining it at the secretary of state’s office. He also proved 
that he was not mterésted in the goods, but it appeared that 
the consignors had, on the same day, the 20th of November, 
1804, signed a general bill of lading to Baker of all the goods 
on board the ship, and particular bills of lading to the parti- 
cular consignees. The Chief Justice thought this was not 
asufficient property in Baker to enable him to apply the hi- 
cense to this cargo, and directed a nonsuit, reserving the. 
: - point. — | oe 


Shepherd, Serjt., in Michaelmas term, obtained a rule nisz, 
that the nonsuit might be set aside, and a verdict entered 
# 250 *for the plaintiff, with 40s. damages, that amount having been 

ascertained at the trial.” | | 


Best and Marshall, Serjts., now showed cause. . The non- 
suit is clearly right; for if the property is in the plaintiff, 
the license to Baker will not make the voyage legal; if the 
mterest is in Baker, the averment of interest in the plaintiff 
is not proved, which is a fatal variance. This is materially 
distinguishable from the case of Deffis v. Parry, 3 Bos. & 
Pull. 3. where the license was, ‘‘to Messrs. Bridge and 


| Smith, or eee. agents, or ie bearers of their bills of lading.” = 1810. _ 
This point has in effect been decided in the former. “pie —— . 

which arose on this. same ‘eee Feise ve Scape ge ante, —-Feise 

Ve _— Tada? eee : : = SS fe 


Waters. s 


-Shephe ona and Vi gaghios Series contra. # 
comment. ‘on the language of these instruments ha: 

the amore liberal construction. In ae 
oa pe it was the intent ion of cove 


ee oe Faas my. 


ee i8e V. Thomps - the court ne not eon aes de soba: “tak 
“2 > detfat Y elected. pemies case would whally coincide 


ark 


ones bat since aes words. are -accaitlegs with che, sme gs aes 
tion, “as may be specified in their bills. of lading,” it is plain’ ae ee i 
that the intent was, that the goods might be lawfully —— ee 
if. they were so far recogsised to be Bater’s goolsastobe = 
included in his dill of lading, One reason of signing a gee . 
neral and a particular bill of ladiag, often is. this: that the 
general consignee, who is agent of the consignor, may have” 
the power of stopping the goods zn transitu, unless they are 
paid for, and this is a sufficient degree of property im che ge- : 
-meral consignee for the purposes of this license. It *little * 25] 
differs from the case of a consignment to a broker to scll on : 
commission, on which there could be no. question but that the 
consignee would have a sufficient property in the goods. Any — 

qualihed or conditional property which may pass under bills - 

of iading is sufficient to satisfy this license. It is. not so 

much personal, as a license for particular sorts of goods. 

The mere production of the general bill of lading showed a 

peetis facie tite, to the eras: in Bakere 


kien 


Beeps Sa : 
eee por 


— _ Mansrrep, ‘Ch. j= Ag is sien on the plaintiff” s part 

that Baker had no. interest : he was a mere broker: he had 

-- absolutely been paid for the license. ‘Fhe goods were never 

destined to be delivered to Baker: they were to go im, 

' mediately from the captain of the ship to the particular. con 

| signees. The.general. bill of sale is not sent to Boser. for 

the protection of the. merchant abroad, nor.is Baker in the 

least degree responsible to him for the goods. “If any qualified. 

interest~ had been consigned to Baser, it might be different: 

but if that had -been the intent, the consignor would never 

have sent absolute bills. of dading to the particular consignee 

It appears:that since the time of Deflis v. Parry, the officer 

of government have. found some reason to restrain the fe é, 

nerality of their. licenses.» We do not consider the matter. as. =: 

absolutely closed; : but.as we are at-present advised, weabink | 

the license does not protect the goods; unless,. therefore, we: gee Sy 
Vol, IL. 4 


PICO TAL OP  EPE APO eG te a Oe — e. . Paitet Oy hat A 6 at i 
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1810. 


say any - thing further on the subject, the rule must be dis- 
ac aon charged. , 
i) ee : = : 
Dwi Cuampre, J. The teiliaas in De fis i. ePiiony aah: 


nothing at all about the property. Waen the government 
changed the form of their license, does it not show that there 
was a change in their pee ? and is it not fit that the court 
should support that policy ? Vheir rule is evidently stricter 


* 252 now than it formerly was, or they *would not otherwise — 


have adopted the alteration in the form af tine ficense.- 


The Court never made any further mention of this case; 5 : 
and the rule was made : 
‘Kbadiate. 


omnes CLD item 
Jan. 31. sae : Pore against Davis. 


Inanaction ~ KENT, to wit. The plaintiff in his seconded count deviated 
nothin pts on the statute 1 & 2 P. and A. c. 12. that the defendant, | 
M. ¢. 12. for On the 8th day of Fuly, in the hundred of Blackheath, in the 
driving a dis: county of Kent, distrained a heifer of the plaintiff’s in the 

a ais oF name of a. listress for certain damages then and there: sup- 
into. another posed to have been done in a certain close of the detendant 
eet a in the said hundred of Blackheath, yet that the defendant, not 
ofetthere coun: ge Sparing the statute, &c. drove the same disiress out of 
oe the said hundred, and out of the said county of Kevt, in which 
the said distFest Was 86 taken, into a certain. other hun- 

dred, and into a certain other county, (to wit,) into the 
‘hundred, or first division, of East Brixton, in the county 

of Surrey, to a pound in a certain. place cailed Peckham- 

lane, in that county, in contempt, &c. Upon the trial of 

this cause, at the Kent Summer Assises, 1809, before Lord 

E lenborough, Ch. J. the facts being proved as stated in the 

deciaration, his lordship conceived that the offence was com- 

“mitted in’ Surrey, and that the venue was laid in the wrong 

county, and directed anonsuit; which Shepherd, Serjt., in 

Michaelmas term, obtained a rule nisz to set-aside, upon the 

ground that the boundaries of the huncred and of the county 

were in this case the same, and that since a man who drives 

cattle, goes behind them, it necessarily followed that at the 

# Q53 moment when the defendant had first propelled the heifer 
es into another county, and had completed the offence, which by 
“the statute is defined to be the driving her out of the hun- 

‘dred, he himself must. still have continued in the cHlaty 


‘wherein he took her. — 


_- Best, Serjt., in this term, showed cause against this rule, 
| fe argued that the offence was not complete but by impound, | 
ing the distress in another shire. 


say iad ick int cae eS 
8 I SRE: LGN Cle 


vase 
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- Shepherd supported his sileesidtjn, ase See 


Lawrence, J. In Gybbin’s case, Cro. Eliz. 646. it was 
held that the venzre facias ought to have been of both -coun- 
tics, because the ‘tort consists of two_ parts, and now by the 
Statute it may be triedin either county. 
a «Rule absolute. 


= adgata, J. was absent. 2): 25 Gycge gi 


.. NELson against OGLE. 


_ BEST, Serjt., had obtained a rule nis? that the plain- 
tiff might give security for. costs, upon an afhdavit that he 
was a native of Denmark or Sweden; that it could not be 


-discovered that he had any fixed. place of abode; that he was 


a seafaring man, and employed by different shipowners in 


“navigating their. ships, and was. never resident in any par- 
_ticular place longer than while his ship was detained at any 


port she might put into, or in case of his discharge from one 


-ship, until he met with another ; and that he was now on the 
- point of leaving the kingdom. 


-. *Vaugham, Serjt., showed cause; and Best supported the 
rule. | a . “es eS age 


se The Coues held that ‘the plain‘iff’s case was not dfstin- 


-guishable from that of an English. sailor; he was in the 


habit of coming backwards and forwards, and the defendant 


must catch him while he was in port. 
i Rule discharged. 


_ Sours, Assignee of the Sheriff of Surrey, against TANNER 


and JoNEs. 


THIS was an action on. a replevin bond; the declaration 


_stated the distress levied by the plainuff for rent arrear, 
_and_the tenant’s plaint to the sheriff ; and that thereupon the 


sheriff, according to the form of the statute, did take from 


John Carey, Nathaniel Tanner, and ames Fones (the said 
_ Nathaniel and Fames Fones, being then two. responsible isexecuted by 
sureties) a bond in double the value of the goods, &c. ; by 
which said bond, the said Nathaniel and Fames, on, &c. (the 
‘Same writing obligatory being signed with their respective 


seals,) did acknowledge themselves to be bound to $¥ames 


| Mangles, the sheriff, in 100/._ The plaintiff then proceeded 


1810. 


“Sonth = 
oes 


Tanner. 


Jan. ‘$1. 


Security for 


costs is not res 
quired of a 
foreigner, a 
captain of a 
ship, wh0is in 
the habit of 
sailing to and 
fromthe ports- 
ofthiscountry- 


Jan. 31. 


, 


Ifthe plain- 
uff show og 
his  declara- 
tion in debt 
on bond = a- 
gainst two, 
that the bond 


three, itisgood 
matter of plea 
in abatement, 
Or in arrest 
of jndgment, 
But is ne 
ground afnon- 
suit on the- 
plea of non 
est factum. . 


# 


* 
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‘ ¥ f 
to show the condition, forfeiture, and assignment of the bond, _ 
_and averred that by means thereof, and by force of the statute, 


an action had accrued to the plaintiffto demand and have of 


the two defendants the sum of 100/. above: demanded, with 


a profert. The defendant craved oyer, upon which it appeared 


that Fohn Carey, Nathaniel Tanner, and ¥ames Fones were 

thereby held and firmly bound unto Fames Mangles, Esq. 

sherifi of the county of Surrey, in 100/.; whereupon the two 

deiendants pleaded that the said supposed writing obligatory 

was not their deed, nor *the deed of either of then; and upon 

this issue was the cause tried at the Croydon Summer Assi- 
ses, 1809, before Lord Ellenborough, Ch. J. when his lordship 

was of opinion that the bond which was set out, and proved, 

did mot support the issue for the plaintiff, and directed a 
nonsuit. 


= Best, Serjt., in JGchaelmas term, obtained a rule nisi to set 


aside the nonsuit, and have anew triak =) 


Shepherd and Manley, Serjts., now showed cause. Advan- 
tage may be taken of the objection upon the plea of non est 
factum, and it is not necessary for the defendant to plead in- 
abatement: for it is absurd to say the defendant shall give the — 
plaintiff a better writ, when the. plaintiff shows on‘his own | 
declaration that he ought to have taken a better writ. There- 


fore, Whelpdale’s case, 5 Co. 119. and the other cases of that 


wafnot the deed of these two only, for they never executed 
any bond. by which these two only were jointly bound. Gordon 
v. Austen, 4 Term Rep. 611. is in point: there one of three 
parties to a promissory note was allowed upon the. general 
issue to take the benefit of two others being joined in the 
note, one of whom was not named. [ Lawrence, J. Vhat was 
a case of misnomer of one of the parties to the note, and, — 
consequently, there was a variance in the proof of the instru- 


3 cla, are not in point. ‘This bond was the deed of all, but it. 


ment described. Was not this point decided in the case of | 


*° 256 


Gaulton vy. Chaliner and Wilkinson, 1 Williams’s Saunders, 291. 


_f: note? It was there determined that if two only of three 


co-obligors be sued, it is no ground of nonsuit, but goes in 
arrest of judgment.] Where it appears on the face of the 
record that there are other parties to the bond who are’ not 
sued, advantage may be taken of it upon the trial. 2ice v. 
Shute, 5 Burr. 2614. Aston, J. cited a case of Horner v. Moor, — 
where it was held that *all must be joined. [Lawrence, J. 
In that case the issue of non est_factum.was found against the 
defendants, and the objection was made in arrest of Judgment.] — 
Streatjield v. Halliday, 3 Term Rep.779. Buller, J. says, 1£— 


three be bound joinily and severally in a bond, the obligee _ 


yet 
es 
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7 Cabell ve Rae : it d 


ehete held no ground of nonsuit ; but here it does appear on 
the-record t it another was co-obligor with the defendants; it 
isnot: requisite, in order to show a ground of nonsuit, that it 

10uld expressly appear on the record that the third party is 
living, although it is so laid down by the learned editor of 
~ Saunders. (Lawrence, J. A ‘person who is sued as living is 
presumed to continue alive.]’ In Rice v. Shute, 2 Bl. 697. 
Lord Mansfield, Ch. J. say S, indeed if the plaintiff brings an 
»action of debt apainst A. only, and declares upon a joint bond 
er contract of 4. and B., this would be fatal, because the de- 
_ claration would vary from the demand. 


Best, contra, cited Askew v. Hollingworth, Cro. Eliz. 544, 
“to show that in order to make the omission of one obligor a 


“4 nly In the case in 1 Saunders, 288. 
it did not appear on the face of the decla- _ 
ration that there were three obligors, ‘and therefore. it was 


ground” of ngnsuit, the defendant must expressly show that _ 


the third obligor sealed ‘the bond, and is yet alive, and that 


could not in any case appear but by a special plea. In Whelp- 


dale’s case it was resolved, that if two are jointly bound in a 
“bond, although neither of them is bound by him self, yet nei- 
ther of them can say that the bond is not his deed. 1 Wilhams?s 
“Saunders, 291% c. note. where all the coe on to are collected. 


aiMseerenn, Ch. J. ‘The dedlaratian's is against two: it ap- 


pears on the tace of the record that the bond is executed by 
-two. It also appears indeed on the record, that the bond is — 
executed by three; but how does that *prove that it is not the 


‘deed of the two? And if itis the deed of the two, the issue 
is supported. _ It would be very odd if proof that a bond was 
executed by three, should disprove that it was executed by 
‘two 8 them. 


ep keicetict: J. The sibpsctions on the record can make no 
ssaeretice as to the truth of that which isin issue. How 
does it more agree with the truth of the allegation that these 
two executed the bond, if no one else sealed 1 it, than if another 


“sealed it also? 


SC wihiaws: J. The issue is not on the nature of the obligation, 
ink whether it is the deed of the party, or not. ‘The execu- 
tion of the deed is alone put in issue; and not the question 


whether 1 it is the bond of two, or the bond of three. 


Rule absolute. @ 


fa) Hear, J. was absent, owing to indisposition. 
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= os — - MtArruur against Lord SEAYoRTH. | 


conditioned. THIS was a writ of inquiry to assess damages upon a 
for replacing bond dated the 27th of Fanuary, 1801, and given by the de- 

a the ob- fendant to the plaintiff in the penal sum of 6,000/. AT he 
entitled to condition recited a loan from the plaintiff to the defendant of 
special dama- 3,200/, of the five per cent. stock, usually called the loyalty 
og es might 10an; and was declared to be, that the defendant should at his 
have made if expense retranster 3,200/. like 5 per cent. bank annuities on 


it had been ; A, ee Se eee 
socnst sepa: before the 27th of Yanuary, 1802; and in the mean me 


eed, unless he account for and pay the plaintiff the halt-vearly dividends. 


ape ee The first breach assigned was, that the defendant did not re- 
have made it, transfer the stock on or before the 27th of Y¥anuary, 1804, or 
2 Y ) 


Sig fe fail atvany time since: another breach was assigned in 500/. for the 
place stock, dividends which were in arrear. By 44 Geo. Lil. c. 99, all 
the measure persons possessed of any of this stock, who should signify, 
of tameges "8 before the sth day of Octsber, 1804, their desire to take the 
the day when benefit of the terms contained in that act, were to have an elec- 


the price at 
—— tion, either to’ be paid at’ par on the 5th of Aprz/ then next, 
placed, or the OF Were to remain entitled to receive the dividend of the 10th 
i 9 ete October, 1804: and they were further, from that day, to be 
trial, at the Entitled to receive so much capital stock in the respective an- 
option of the nuities therein mentioned as should be equal in value to 100/. 
pee the Sterling, estimated at the option of the lords commissioners 
highest price of the treasury, (such option to be declared on or before the 
Se ae 20th September, 1804,) in either of the two following modes, 
Semole, © that is to say; either such persons should be entitled to hold. 


%® 259 such capital stock, as part of the consolidated 5 per cent. ane 


_The plaintiff nuities created by the 24 Geo. III. and several. subsequent 
Date acts, receiving thereon one half year’s dividend on the 5th of 
replace 5 per Fanuary, 1805, and in addition thereto so much reduced 3 
ee a per cent. annuities as should be equal to the difference between. 
After that 100/. sterling, and the value of 100/. consolidated 5 per cent. 
ony ; eee Ge annuities: or in lieu of every 100/. loyalty stock, such person — 
holders of Should be entitled to so much reduced 3 per cent. annuities as 


oo = should be equal to i100/.: and the act proceeds to direct the 
vaid ‘off at Mode in which the value of the stock shall be calculated. On 


par, or tothe 18th of September, 1804, the lords of the treasury decla- 
their stock F€d their option *that in lieu of every 100/. of the loyalty 
for three fer stock, such persons who had signified, or wlio should on or 
cents be before the 10th of October, 1804, signify, their desire to take 
ante ex. e 10th of October, , signify, their desire to 
pressed to the ; 
defendant a wish to have the stock replaced, that he might be paid at par, but no wish to take 
3 per cent. stock. Held that he was not entitled to recover the price of so much 3 Per cent, stock as. 
he might have obtained in exchange forthe 5 per cents. Ye 4 


Sa 
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- the benefit of the terms pecaiand in that act, shia, be enti- 
_tled to hoid ties tock as consolidated 5 per cent. stock, re- 
ceiving thereon 01 1¢ half year’s dividend on the 5th of Fa- 
nuary, 1805; sents in addition thereto, so much stock in redu- 
ced 3 perc ent. annuities as should be equal to the difference 
between 100/, sterling, and the value of 100d stock in the 


= _ consolidated 5 per cent. annuities. And by 45 Geo. ILL. c. 8. 


all persons possessed of any of the loyalty stock, who in pur- 
-suance of the former act had before the 10ch of October, 1804, 
signified their election to have the same paid off in money on 
the 5th of Apri then next, and who should further signify 
on or before the 11th of Murch, 1805, their desire to take the 
benefit of the terms contained in the act now stating, were, 
from the sth of April, 1805, entitled to receive in lieu of 
every 100/. of such capital stock, so much capital stock, either in 
the consolidated 5 per cent. annuities, (receiving thereon a half 
year’s cividend on the S5thot Fuly, 1805,) or so much capital 
stock i: reduced 3 per cent. annuities, as should be equal in value 
to 100/, sterling, together with such further sum in the last-men- 
tyoned stock, as should be equal to ten shillings sterling on every 
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100/ thereof; the interest whereon was tocommence from the 


Sth April, 1805 ; or to have any proportion thereof in such 3 per 
Cente, or.5 per cent. annuities respectively, as should be spe- 
ecified: by ‘any such person at the time of signifying such de- 
sire. The value of such annuities was to be computed 
on, the average price of such annuities on the days and 
times therein mentioned, which average was to be settled 
and declared by the governor and company of the bank of 
England. ‘The governor and company did afterwards settle 


and declare the average price of the 5 per cent. annuities to. 


be 88/. 10s. 4d., and the average price *of the reduced annut- 
ties to be 57/. ave And on the Ist of March, 1805, notice 
- 4was issued from the treasury that persons desirous of taking 
the benefit of the said act should be entitled to receive in lieu 
of every 100/. of such stock, 112/ 19s. 6d. 5 per cent. con- 
‘solidated annuities, and to receive thereon half a year’s divi- 
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dends on the 5th of Fuly, 1805, or 1751 5s. 11d. reduced — 
annuities: the interest thereon to commence from the 5th of - 


April, 1805. Upon the trial at the Guc/dhall Sittings after 
Trinity term, before Mansfield, Ch. J. the above acts of par- 
~diament were referred to, and the facts were proved as above 
stated. The plaintiff also gave in evidence several letters 
_- which he -had from time to time written to the defendant, 
soliciting repayment of this loan, of which the following 
‘were supposed to be most material to the present case: On 


the 23d February, 1804, the defendant ‘ acquainted the plain- | 


tiff that an option was given to the holders of the loyalty loan 
created'in 1797, to be paid at par by government after 6 
‘months’ notice from the 11th of Jferch then next; and sug- 


qe10. gested, that as Be stock was then about-95. 1-2, perhaps the: = 
—_—— defendant might think it a proper time to. replace the 3,200/._ 4 
oe Anthea lent in Zanuary, 1801; that the plainuff might be able to avail 
Seaforth, himself oi the opportunity of giving notice of his desire to. be . 
repaid at par six.months after, at which time he should have. 
occasion tor the money. On the 17th of April, 1807, he ap-~ 
prized the defendant that he had at that time a. pressing de- 
mand for money, in consequence of his daughter’s recent mar= 
riage; and he requested the defendant would discharge the = 
principal of his bond, and the half year’s interest due thereon; : : 
and on the 22d of ‘April, 1807,.he wrote to the defendant, 
stating, that he was under peculiar engagements to pay 5,000/. 
on the 16th of Afay then next, and it would not be possible — 
_ for him to fulfil it, unless the defendant by that time should 
* 96]  ‘*discharge the bond 3 that about three years ago he had writ- 
ten to the defendant, mentioning his wish to be paid the 
3,200/. and that on the 2d of October, 1804, he had written to 
Mr. Donaldson (the defendant’s agent) to the same effect, 
as the new government then offered to liquidate the 5 per — 
_ cents. at par; and the plaintiff assured the defendant that nothing 
but the great inconvenience and loss to which he should be 
subject, if not paid by the 16th of Ady next, would then make | 
him so pressing. On the 6th of September, 1808, the plainuff 
wrote, stating that “ by the stock not having been replaced he 
had not only been. put to great inconvenience, but precluded 
from availing himself of the advantages resulting from hold- 
ing that stock in his own name. ‘To avoid, therefore, all mis=— 
understanding of the tenor of the defendant’s engagements, — 
the plainuff transmitted therewith a computation of the prin- 
cipal sum in sterling, due to the plaintuffin Fuly last, wien 
the stock was at the price therein specified, and would have 
produced to the plaintiff, had it. been .replaced, the sum of 
3,632/ 17s. 3d. which was the principal sum now to: be liqui- 
dated. by the defendant: he further claimed, that should. the 
stock at any period thereafter, from any favourable. turn of 
circumstances in the war, get higher than what it was in- 
Fuly last, he was equally entitled, from the conditions of the 
bond, and upon every principle ni. equity, to receive such ad- 
ditional increase of value.” The computation alluded to was, 
that since the sum of 175/. 5s. 1d. reduced annuity, at 57/. 
lis. per cent. with a bonus of 17s. 6d. sterling, at the 
same price, making together 176/. 16s. 8d. reduced annuity, | 
was offered by government. for each 100/. loyalty 5 per cent. 
stock ; and since in Fu/y, 1808, fromthe 8th to the 11th, the 
reduced annuities were at 69 1-2, itfollowed that 3,200/. loyalty — 
5 per cents. would have produced to the ‘holders, had it been | 
* 262 replaced previous to October, 1805, so as to have enabled *the — 
holder to: have availed himself of that offer, a total stock of _ 
56582. 15s. in the reduced annuities, which at 69 1-2 would 
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prediuet in sterling, ; 3,932/, 17s. 3d. The plaindtle ‘eoitended, 
at the trial also, that he was entitled to recover this sum. 


The defendant had before the trial offered to repay the sum 


of 3,200/. being the amount at par of the stock lent. The 
stock, when first borrowed and converted into money by the 
defendant, had produced only the sum of 2,800/. The price 
of reduced annuities on the day of the trial was 68 1-4, and 
the price of the 5 per cent. loyalty stock was 98 1-2. A@ans- 


: field, Ch. J. was of opinion that the plaintiff could in no event 
be entitled to more than 3,2002 which the defendant had pre-- 


viously offered to pay him, with the interest due thereon ; and 


he accordingly directed the jury to assess the damages at 


3,282/, Ss. being the amount of the principal so calcu- 


lated, with the interest due thereon up to the day of the exe- 


cution of the inquiry. But his lordship reserved to the plain- 


Jud liberty to apply to the court’ to increase the Saag Sas: 


Accordingly, Shepherd, Serjt., in Michaelmas term, obi 


tained a rule nisi to increase the damages. ‘The plaintiff, he 
contended, was entitled, upon the breach of the contract, to 
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receive the best of three prices. Either, 1st. The price at the - 


day agreed on for the replacing the stock ; or, 2dly. ‘The highest 
price which the stock bore at any intermediate day between 
the day stipulated for replacing the stock and the day of trial; 


or, Sdly. The price at the day of trial. And he took a diss 


tinction between the case where stock is to be replaced on a 
given day, and where it is to be replaced on demand: there 
the plainciff must make his Bemand, in order to fix the price. 


* Lens, Serjt., in this term, slowed cause sigseltat this: rule. 
The plaintiff already receives by his present verdict more 
than he is entitled to; for he is paid as if the 5 per 
cent. stock was now at par; whereas itis only at 98 1-2. 
Besides this bond, the defendant also gave a heritable bond, 


not for replacing stock, but for the full sum of 3,200/, on 
which bond the plaintiff now proposes to sue. ‘The stock, when 
sold by the defendant, in fact produced only 2,800/. and it is 
quite clear that if a lender takes a bond for the price of stock 
lent, as an absolute. sum, he cannot legally take it in a greater 
sum than that which the sale of the stock produced. It is 
therefore advisable for the plaintiff to consider whether he 
had not better rest contented with his present verdict; for the 
heritable bond which charges the defendant’s estate with 
3,200/. and 5 per cent. interest thereon, is a usurious security: 


_it was incumbent on-the plaintiff at the time of the loan to 


make his election on which of the two instruments he would 
sue; and he has made his election of the personal bond, 
by accepting the half yearly dividends upon the stock in the 


+ mean time; for if he now enforces the heritable bond, a will 
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1si0, receive more than his principal and 5 per cent. interest. Oa 
——-—— the form of the suggestion, too, it is impossible that the plain- 
_M'Arthur” tiff should recover any special damage sustained by the loss 


Meroe 
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Seaforth, Of the advantage he might have made of the money, for the a 
breaches he has assigned do not suggest any such; but he has 4 
stated simply a general breach for not replacing the stock, and ‘ 
another for not paying the dividend. If such a claim as this ‘ 
be admitted, it will enable every creditor from whom a debt 
is detained, to recover damages for the loss of every oppor- : 
tunity which may occur to him of advantageously investing : 
money. ‘The first letter of the plaintiff shows what option he . 
had made; he requests the défendant to replace the stock, : 
not that he may exchange it for 3 per cents. but that he may 

* 964 have it *paid off at par. Two years afterwards, having lost | / 
| sight of the loyalty loan, he expresses his wish to be repaid . 
only on account of the marriage of his daughter; anda few | F 

days after, he requires it because he has a large payment ‘ 

to make. It is, therefore, manifest, that if the stock had been 


replaced at that period, he would either have turned it into 
cash, or would have bestowed it as his daughter’s portion. ~ 


- 


Shepherd, contra, adverted to the case of Shepherd v. Fohn- 
son, 2 East, 211. and abandoned his claim to the highest price 
which the 3 per cent. reduced annuities bore at any day be- 
tween the stipulated day for replacing the stock, and the day 
of trial; but he contended that he was entitled to the price at 
the time of trial, of so. much 3 per cent. reduced annuities as 
might have been obtained from government in exchange for 
the loyalty stock, if it had-been replaced indue time; forthe  ——_ 
defendant’s default, he said, prevented the plaintiff from put- oa 
ting himself in a condition to hold that stock in lieu of the 5 ’ 
per cent. stock. In his last letter, too, the plaintiff expressly 
claims the advantages of that exchange. In the common 
case of a bond conditioned to replace stock, it does not neces- 
sarily happen that the obligee wishes to keep the stock, or that 
he would ever have bought stock with the proceeds, yet he 1s 
entitled to thé price. taken at the day of trial. 


lead. M ce osm % 
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MansFietp, Ch. J. What is the plaintiff entitled to 

more than the price of the 5 per cent. stock at the day of trial ? 

All his letters require nothing more than to be paid off at par, 

No application is made to the defendant at the time when the 

reduced annuities are at the highest price: the plaintiff does not 

say pay me now, for [ can invest it advantageously, and [ 

shall call on you te pay the difference if [do not. Clearly he 
never then thought of the 3 per cenis. He lets the time pass — 

* 265 by, and he afterwards *states what he could have done.. What 

difference is there between this advantage of investing the 
sum in the 3 per cents. and the advantage of putting it in . 

‘ trade, or employing it in any other way? At present I can see 

no difference between the advantage that might have been 
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derived (not an advantage that would have been derived) 


from purchasing 3. per cent. stock, and the common case of a 
bond for 500/, which, if paid off, might have been invested 


in stock at 50, that afterwards rises to 100/., or in an estate 


that would yield 10 per cent. interest, or in any other stock. 
And who could collect from the pleadings that the plaintiff 
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meant to raise at the trial the question what he ‘might have — 


made (not what he would have made) if the stock had been 
replaced? By these letters it certainly appears that the plain- 
tiff would not have invested the money in stock ; but I lay 


those letters out of the case. © 


- Lawrence, J. The first letter, and all the letters, speak 
of the 5 per cent. stock : there is not a hint of the 3 per cents. 
That ultimately the plaintiff would have been glad to have 


_ gotten the advantages of the 3 per cents. cannot be doubted ; 


but on all occasions before the letter of September, 1808, he 


‘wanted to be paid at par ; and even in that letter, when he lays 


before the defendant the broker’s calculation of his probable 
gains, he does not say that if he had been repaid he should 


' have bought 3 per cent. stock with the money. The last 


Teason given was, that he wanted it to pay his daughter’s for- 
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7 
« 


gh Saga Rule discharged.(a) 


FES Sith 
(a) Heat, J. was absent this day, on account of indisposition. 
eens GD Tite 


. . . *SKARRATT against VAUGHAN. 


ee e- 
Ragheb. =e PH 


_IN this case the declaration consisted of two special counts 


upon a policy of insurance, and acount for money had and 
received: the defendant paid money into court upon this 
count, and to the others pleaded the general issue. The 
plaintiff having proceeded to trial in an action against another 
underwriter on the same policy, and a verdict having therein 


passed for the defendant, he accepted the money which had 
_ been paid into court in the present cause. 


But it did not ap- 
pear that this cause was bound by any consolidation rule to 
abide the event of the other. Upon the taxation of costs, the 
plaintiff claimed the costs of the special counts: the defend- 


ant insisted he was entitled to the costs of that count only 


upon which the money was paid into court; but the prothono- 


_ tary allowed the costs of the whole declaration, 


on 
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paid into 
court upon 
one count of 
the declara- 
ration, and 
the laintiff 
takes it ont, 
he is not enti- 
tled to the 
costs. of the 
other counts 
of the declara- 
tion. 
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ts1o, Shepherd, Serjt., hauing on a former day obtained a rule nzsz 
~ _ that the prothonotary might review his taxation, on the 
~ Skarratt authorities of Penson v. Lee, 2 Bos. 332. Baillie v- Cazalet, 
4 Term Rep. a7 and Heller v. Hallett, Barnes, 286. ; ; 


Vv. 
Vaughan. 
~ Best, Serjt., now showed cause against this ages. He 
contended that this case was governed neither by that of 
Baiilie vy. Cazalet, which, he said, was decided solely upon 
the practice of the court of king’s. bench, nor by that of Pen- 
son v. Lee, from which he endeavoured to distinguish it, be- 
cause in that instance no money had been paid into court, as 
here it had been ; and it was the intention of. this. court to 
adopt the rule of practice established in the king’s bench only 
* 967  “*under similar circumstances. At least the officers of the 
court have never hitherto understood that the costs of the 
- declaration are to be severed; and if it is fit that a new rule 
of practice should now be promulgated, yet it ought not to 
affect the fate of actions which were commenced waderegiy 

fidence in the old practice. 


= he Court, without hearing Shepherd in aauee of the 
rule, were clear that they had already declared the practice in 
the case of Penson v. Lee, from which this was not distin- 
guishable in principle? or, if it were, that the plaintiff in this 
case was still less entitled to his costs than in the other. 
For it would be a strange state of the law, if, in a case where 
“money is paid into court, and where the plaintiff being con- 


vinced that he has no further cause of action, takes it out, he. 


should have allowed him the costs of the further claim, which 
he thereby abandons ; while, if he persists in his action under 
a persuasion that he can establish a further claim, he can only 
have the costs of those counts on which he succeeds. 


‘Role absolute,(a) 


Feb. 8. 
eS (a) See isis v. Brock, fost, Easter sei 1810. 
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iAP Le ihe tri- on trials ai nisi prius. t had been a question often agitated, 


fendant of his in. cases where there is a rule to pay money into court, 
having paid whether the production of it by the defendant is to be con- 
money  into- h 

court. under sidered as evidence on the part of the defendant, which gives 


a rule, does the plaintiff” s counsel a right to reply. If the plaintiff took 
not entitle the 


Evidence gi. THE court profaulgete’ the following rule. of practice 


plaintiff’ toa a Verdict for the whole of his demand without giving credit 


reply. for the sum paid into court, the court would set itaside, without 


requiring evidence of the existence of such arule. There-. 


fore, let it be understood in future, that it is not evidence on 
the part of the defendant, so as to give the plaintiffa right to 
reply. 
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- %*Roperts against WYATT. ee 3 


THIS was an action of trover for a written abstract of ,;* Pint 
the title to an estate situate at Alveston, in the county of teldtothetem- 
Warwick, and tor divers sheets of paper of the value of 1,000/, POrary Po®: 
~ Upon the trial of this cause at Westminster at the. Sittings 10 chattel, and 
the last A/ichaelmas term, before Mansfield, Ch. J. it was ae ae 
proved that on the 9th of May, 1808, the plaintiff contracted owner for an 
with Mrs. and Miss Peers for the purchase of an estate in eg Ete 


the parish of Alveston, tor 39,5002 It was stipulated in the after that pur- 
--gontract that the vendors should, within two months from the pose is satis- 


date thereof, make out and deliver a true and perfect abstract brie A agGtbes 
of the title to the premises, and should deduce a_ good and porary right, 
marketable title thereto, and that they would, on or before the —o te 
21st of December, 1808, on receiving from the plaintiff the gainst the 


sum of 39,500/. execute a legal conveyance of the fee-simple °""S* 


7 * 
and inheritance of the premises. There was a proviso that 269 
Upon acon- 
4m case the vendors could not deduce a good: and marketable tract for the 


title, such as the purchaser or his counsel should approve, or sale on an es- 


e ‘ 1 
if the purchaser should not pay the *purchase-money on the me — 


) appointed day, the agreement should be utterly void, it being to be made at 
the intention of the parties that no action or suit in equity ‘he vendors 


expense, the 


should be brought thereon. The plaintiff’s attorney, on the purchaser is 


Sth of july, applied to the defendant, who was the vendor’s ae = me 
~ solicitor, for the abstract; who accordingly prepared it at the abstract, until 


- vendor’s expense, and delivered it to the plaintiff’s attorney either thepur- 
) chase is finally 
‘on the 26th of Fuly. The plaintiff’s attorney immediately reteinded” by 


Srapebied for, and obtained from him, a more perspicuous state- —— 
ment of some things that were insufficiently, disclosed, and ynnbiaey 
then, without taking any copy, laid the original abstract with a court of e- 


uit 
a fee before counsel, for his opinion upon the behalf of the 4 re PS 


purchaser thereon ; upon the 20th of August he received the contractis 


jt back from his counsel with his Opinion written at the foot Sbangles So | 
of the same original abstract, and with numerous queries Recomds: the 


written in the margin thereof, respeciing the proper parties pine of 
to the assignments of several ancient outstanding terms which meer ase 
_he deemed it necessary that the purchaser should get in. On proceeds, the 
es following day the plaintiff’s attorney left the abstract at —, pe 
~ the defendant? S house, with a letter, requesting him to take the vendee. 


a copy of the opinion and marginal observations, and to return | .2"t a" 0 


pinion. | writ- 
the abstract to himself as soon as he had copied them. Afier ten thereon, 


as it was ne- 


~ eessarily. eviites on the seller’s paper by his consent, continues the property of the purchaser. 
_ Per Mansfield, Ch. J. 


A proviso that in case the vendor of an estate cannot deduce a poiad title, or the purchaser 
shalt not pay the money on the appointed day, the agreement shall be utterly void, gives an 
option to the vendor to rescind the sale, in case the vendee does not pay. the money, and to the 
__parehaser to recind, in case the vendor does not make a title, but not vice versa. 

Whether a purchaser hasa vight to the abstract for the purpose of peaking a title to the 
purehasers of parcels, quere. 
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_ having several times in vain aed to have it restored, on 
=the 20th of December he formally demanded it of the de- 
fendant, who answered that he had been unable to clear up 
the objections of the purchaser’s. counsel, and that the ab- 
stract would therefore be useless to the plaintiff’ he therefore 
refused to redeliver it. The plaintiff, who was then present, 
offered to take the estate with such a title as the defendant 
could make ; but the defendant did not assent to the proposal: 
the plaintiff had never consented to rescind the contract, and 
he had since filed a bill to compel a specific performance. 
Shepherd and Willams, Serjts., for the defendant, contended 
*that the plaintiff had no property in the abstract, and a 
therefore be nonsuited. Mansfield, Ch. J. thought that it 
was unnecessary to enter into the question of the general right 
of property therein; the original opinion, paid for by the 
plaintiff, was written on the abstract, and the queries were not 
merely subjoined at the end, so that they could be separated, but 
were spread all over the margins, and intermingled in every 
sheet, so that they could not be severed without minutely 
dividing every part of the paper; it was clear that the vendor 
had consented that the abstract should be laid before counsel 
for the very purpose of writing an opinion thereon; and as | 
plaintiff therefore had such a species of property therein 
would enable him to recover in this action. The jury unc de 
this direction, found a verdict for the plaintiff, ier to the 
opinion of the | court upon the point reserved, for 50/. which 
it was agreed should be reduced to 1s. upon the defendant’s: 
agent undertaking to redeliver the abstract, in case the court 
should establish the verdict, and consenting that such under- 
taking should be made a rule of court. 


Shepherd, accordingly, on the following day, obtained a ie 
nisi to set aside the verdict and enter a nonsuit, ae, 
Mansfield, Ch. J. held it quite clear that the opinion o 
counsel at least belonged to the plaintiff, and that he must have 
that back again. 


Best, Lens and Vaughan, Serjts., on this day showed cause. 
It is not now to be considered what would be the effect, a 
ultimately the vendor should be unable to make a title to ‘the. 
estate, and the- vendee should then be willing to rescind the 
contract. That is not the case here, and the alternative option. 
to avoid the contract in case there should be well founded 
objections to the title, *is given by the proviso only to the 
vendee. It is not therefore true, as it was suggested by the 
defendant, that the day stipulated for the payment of the 
money being now passed, the contract is determined at law,. 
and that the abstract is again become the property of the 
owner of ai estate upon that ground: for by the terms of 
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the contract, the money is to be paid on the stipulated day, igi9. 
only on condition that the vendor should previously have — 
done all that was necessary to complete the sale ;but thathas Roberts _ 
not even yet been done; for the last formal demand of the ae 
abstract was made, and the refusal given, on the 20th of ver 
December, a day before the period limited for the completion 
of the contract; consequently, there is no infraction of the 
contract on the part of the purchaser in not yet haying paid 
the money. The plaintiff does not here so much rely on his 
absolute property in the abstract, as on’ that which is the 
soundest ground for him, his temporary possession of it. The 
period is not yet arrived at which he is bound to restore it; 
and so long as the contract is still pending, he has a right to 
the custody of the abstract. That possession is interrupted 
only for a special and consistent purpose, that the defendant 
may copy the opinion and marginal queries: the defendant — 
accepts it for that express purpose, and he now retains it for — 
a different. purpose ; so that it may be said that he fraudulently 
detained it from the plaintiff. Whether or not the opinion of 
counsel, which is the property of the plaintiff, gives him an 
absolute property in the abstract on which it is written, need 
not now be considered. In Parker v. Patrick, 5Term Rep. 
175. it was held, that an innocent pawnee might recover, 
against the former owner, goods of which the defendant had 
been deprived by false pretences; for that the fraud changed 
the property ; if they had been obtained by felony, the pro-. 
perty would not have been thereby changed. That is a much 
stronger case than this, for here the interest in the subject 
matter *is derived under the owner’s contract and voluntary x 
delivery, and is quite sufficient to entitle the plaintiff to re. 
cover, and to hold the abstract until a court of. equity shall 
have determined whether he is entitled to enforce the pur- 
chase or not. The true criterion is, to examine whether, if 

the plaintiff now had it in his possession, the defendant could 
maintain trover for it; and clearly he could not. It being 
hitherto unknown whether the vendor can make out a title 
absolutely perfect, the purchaser has a right to the custody of 

the abstract, in order to ascertain that point; and even if a 
complete title cannot be made, since he is willing to accept 

the title, such as it is, he has a right to the custody of the 
abstract for the purpose of preparing his conveyance. It 
‘might be that the plaintiff was not satisfied with the opinion 

of his first counsel, and that he wished to take another opinion 

in order to see whether some of the objections might not 
safely be waived; but he cannot do this unless the abstract is 

in his possession; he, therefore, has a right to the custody of 

it for that purpose. Another purpose for which. he is en- 
titled to the custody is, that he may make copies thereof, and 
deliver them over to those persons who by entering into sub- 
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ordinate contracts for parts of the estate, will assist him to make 
good this large purchase. It is observable that the contract 
specifies that the abstract is to be made at the vendor's ex- 


pense; these words strongly imply that the purchaser is to | 


have the absolute property therein, for if the abstract were 
merely lent, the words would be superfluous : if, however, 
the contract were rescinded, the question might then perhaps 
arise, whether the abstract would still continue to be the proper- 
ty of the purchaser ; but, under the present circumstances, it is 
quite clear that he might maintain an action on the case, and 
it is not less plain that he is entitled to recover in the present 
form of action. There is no weight in the argument drawn 
from the case of Roe, on the *demise of Hale, v. Wegg, 6 Term 
Rep. 709. for the blots on a title are equally discoverable 
upon a momentary delivery of an abstract for inspection, as 
by the continued custody of its 


Williams and Shepherd, Serjts., i in support of the Pre ‘The 
property of this abstract is in the vendor, at whose expense 
it was prepared ; and the purchaser has no property in it. The 
opinion of the counsel written on the paper gives no right of 
possession. | Mansfield, Ch. J. Is not the abstract delivered to 
the vendor for the very purpose of being laid before counsel ? 
and is it not usual to lay before him the very abstract delivered, 
without copying it, unless where it is copied with the inten. 
tion of increasing the purchaser’s expenses ?] It can make no 


_ difference whether the opinion was written on the same paper, 


or on another paper pinned to the abstract; nor does it sige 
nify whether the abstract is written, or delivered to the pur~ 
chaser by word of mouth; it is merely a description of the 
vendor’s title, and the rights of the parties are not altered by 
the circumstance of the conveyancer writing his opinion upon 
that paper. For if property be lent, or delivered for any spe- 
cial purpose, the bailee cannot by any act of his own, acquire 
the greater right therein. The vendee is not entitled to the 
custody of the abstract for the purpose of carrying the estate 
to market ; he has no right to communicate the state of the title 
to other persons, in order to see if they will purchase on it. 
The same argument would equally hold good for divulging 
the contents of the title deeds: it is attended with the greatest 
danger, that accounts of a person’s title should get abroad : 
in the case of Roe, on the demise of Hale, against Wegg, a per- 
son who had bargained for an estate, found by inspection 
of the abstract, that by the will of one of his own ancestors, 
the estate was his own, and he actually recovered it. The 
question here is not whether the plaintiff could claim the pa- 
pers *against a stranger: perhaps he could; but this action 
is against the absolute owner. It is equally competent. for the 
plaintiff to resort to a court of equity, if he wishes ity yeithout 
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having the possession of this abstract, as with it; even if the 
plaintiff once had a temporary interest in the: abstract, that was 
at an end before the action brought, by virtue of the proviso: 
for it is clear that on the 20th of December, when. the abstract 
was in the defendant’s hands, the title was objected to, and on 
the 21st there was no conveyance executed, nor was the 
money paid. It was the intention of the parties, that if the 
whole matter was not completed by that day, the contract 
should be entirely at an end ; and the defendant being unable 
to answer the objections | raised upon the title, had a right 
to insist that it should be so. If the plaintiff had at an 
earlier period elected to take the title, such as the seller could 
make it, the case might have been different ; but he postpones 
that till it is too late. The right to the abstract, whether 
general or special, of course ceased with the right to the 
estate; for an abstract is not a chattel, the property where- 
in passes by delivery: it was delivered for examination only, 
but it still continued the vendor’s property: in the same man- 
ner as where a sample of goods is delivered for inspection, if 
the goods are rejected, and the sample returned, the bailee can- 
not afterwards bring trover for the sample. So here, after the 
examination is finished, if the sale dees not take place, the 


abstract still continues the property of the seller, and is no 


longer in any sort the property of the purchaser. It is one of 


the seller’s title deeds: and it might with equal propriety be 


contended, that if the seller had delivered the original title 
deeds for examination, instead of the abstract, and they had 
been redelivered, the vendee might again call for them. The 
purpose of the delivery has.been answered; the abstract has 
been examined, and restored; the paper and the writing 
thereon are the property *of the vendor, and he is henceforth 


entitled to keep them. If any action at all could have been — 


maintained here, it should have been an action founded on the 
breach of contract in not a second time delivering the abstract, 
but the present verdict cannot be supported. 


Mansrieip, Ch. J. The case at first struck me as a sin- 


gular one. I could not immediately make out that the plain-‘ 


tiff had any property in this abstract, but my brother Lens at 
the trial nearly satisfied me that he had, and now, on consi- 
deration, it is clear that the plaintiff had, not a special, but a 
temporary property in the abstract, that is, till the contract 
is diposed of; and then, I think, it reverts to the vendor, be- 
cause it would not be proper that an account of the title of a 
man’s estate should get abroad into the hands of strangers. 


The contract is, that the vendors shall make out and deliver a | 


true and perfect abstract of their title. This is no part of 
their title deeds : nothing like it; but it is a short account of 
the state of their title. This, then, i is delivered; for what pur= 
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pose? 1st. That the purchaser may see whether the sitle ig 


———— such as he will accept. He had also a right to it after Mre 


“Roberts 
v. 
Wyatt. 


* 276 


= such an answer will not suffice; otherwise a seller who had _ 


% OTT 


_ Humphreys had given his opinion, in order to take another 


Opinion in case he had not been satisfied with that, and for 


‘the purpose of taking further objections, and of further con- 


| sidering: the title. He must have it, too, for another purpose ; 
to assist him in preparing his conveyance, that he may see_ 


who must be made parties; what form of conveyance is eXx- 
pedient; what parcels are to be inserted, and the like: it is de- 


livered, then, tor these purposes ; andafter it wassodelivered, 


could the eras of the estate himself call on the’ plaintiff to 
deliver it up? Certainly not: the plaintiff has a temporary 


property, not only as against strangers, but as against all the 


world. Has any thing then been done to alter the state of 
the parties? Usually, *if an attorney wishes to save his em- 
ployer expense, he lays the abstract itself, not a copy thereof, 
. before counsel, and usually leaves several blank sheets, and a 
wide margin, for his conveyancer to write queries on, such as. 
whether a deed is duly executed, whether a will is proved, 


&c. . This abstract is in that state delivered to Mr. Hume | 


_ phreys, and his opinion thereon having been obtained, it is 
delivered back, together with the opinion, to the defendant: 


for what purpose? That he may answer the objections, and 
- accompany his answers with the. redelivery. of the -abstract. _ 
He says, i cannot answer your objections. The plaintiff might 


have said, perhaps some other counsel may think these objec- 


tions may be waived; iet me have the abstract in order to see: 


but he goes further, ‘and says, I will take the estate with the 
title such as it is. The defendant,still says, I cannot answer 
‘this objection of Mr. flumphreys, and the whole transaction 
is at an end; but that is not so: if the plaintiff had said, the 
thing is over, the matter might be rescinded. But what says 
the defendant? I cannot answer the objections. In equity 


altered his mind, ‘might very easily get rid of a contract ; but 
the courts of equity say he shall answer on oath first in his 
‘answer to a bill filed against him, then en examination before 
a master whether a title cannot be made, the courts often 
make a way to obviate apparent difficulties, and compel the 


seller to procure conveyances-in order to complete: his title: 


and the defendant’s declaration that he rescinds the contract 
will not at all defeat the purchaser’s right. ‘his action then 
must be sustained, for the plaintiff had a temporary property, 
which was not determined, because he had an option whether 
the thing should go on or not. Something has been argued 
on the construction of the proviso that in case the vendor 
could not make a title, the contract should be void. Buti in 
order to adapt that defence to *the present case, the argu- 
ment must be, that if the defendant says he cannot answer 
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the iapeeiun it’ shall be absolutely veld at the choice of 
either party. But that is not so: the Meaning is, that if the 
seller cannot make a good title by the time mentioned, the 
contract shall be void as against him, and the plaintiff has a 
right to be off his bargain. So, e contra, if the plaintiff does 
not pay the money, the defendant may avoid the contract; 
but the plaintiff cannot say, I am not ready with my money, 
therefore I will avoid the contract; nor can the seller say, 


my title is not good, therefore I shall be off. And the word 
is, “ if they cannot make ;” so it must appear by sufficient 


proof that they cannot make a title. Therefore it seems that 
the plaintiff has a temporary property, on which he may re- 
cover, not only against a stranger, but against the proprietor 
of the estate; and that property continues until all the pur- 
poses are answered for which the abstract was delivered. 


Lawrence, J. I am of the same opinion upon the con- 
struction of the proviso: it would be a monstrous construc- 
tion if either party could vitiate the agreement by refusing to 
_ perform his part of it. The question then is, whether the 
purpose was answered for which this abstract was delivered ; 
for I admit it would be a mischievous thing, if accounts of a 


person’ S title could get abroad; and therefore not only is the 


be used t5 a “mischievous. purpose. But was sie time come _ 
when the abstract was to be returned, all the purposes having 


been discharged for which it was delivered? Certainly not. 
‘The abstract i is returned for a particular purpose ; the plain- 
tiff’s attorney tells the defendant that it is delivered to him 


for the purpose of his examining and answering the objections, — 


and that it must be again restored to the purchaser; and the 


defendant accepts it on these terms. Having *then accepted © 
it on these terms, he cannot afterwards say he will keep it on 


ether terms. It is not enough for the defendant to say he 
cannot remove the objections; the purchaser has a right to a 


better proof that they cannot be er a than the acde ge 5 


a 


assertion. 


‘Cuampre,j. As to the general property in the abstract, | 


it is hard to say who may have it; while the contract is open, 
it is neither in the vendor nor in the vendee absolutely, but if 
the sale goes on, it is the property of the vendee; if the sale 
is broken off, it is the property of the vendor. In the mean 
time the vendee has a temporary pr operty, and a right to keep 
it, even if the title be rejected, until the dispute be finally set- 
tled, for his own justification, in order to show on what ground 


he did reer the title; but it is not necessary at present to go 
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4st0, _ into'the absolute property. This action can be sustained on 


 =———mee the right of possession, which the plaintiff clearly at this time 


Se a spa t erefore the rule for a nonsuit must be 
Néedhain, Sia Ditcharged 


Feb tole e | Pasive against Neepuam. 


2719 
If the plain- “THE plaintiff declared that by indencore etree iment? 


tiff in cove- avd H. Saxeiby, he had demised to Saxelby and his assigns, a 


nant assigns, 
. a Seeroh certain messuage, habendum for five years, *and he stated: a 


that the de- covenant by Saxelby to repair during the term. He then aver- 
not repair, a red Saxelby’s entry and possession, and that on the ist of Fa- 
plea that the 7wary, 1808, all his estate and interest, by assignment thereof — 
ug sien: c legally made, came to, and vested in, the defendant, and aver- 
covenant is ring performance of all that was to be done by the plaintiff, he 
si we assigned for breach, that the defendant, as such assignee, did 

Although 0t, nor would, after the assignment, repair, but on the contrary 


the  declara- thereof, pérmitied the premises to be ruinous, &c.; and so 
tion concludes 


by averring the defendact had not kept the covenant so made by Saxelby 


that so thede- for himself and his assigns with the plaintiff, but had broken 


fendant hath 
broken his the same. 


eovenant. =P he defendant pleaded, first, that the plaintiff. hed: Meede- 


But it would’piss 
he goad after. mise the premises to Saxelby in manner and form, &c. Se- 


verdict. -condly, admitting the demise and assignment in the declaration 
An assignee mentioned, that he the defendant did not break or neglect to keep 

of a lease 

indenture is {he covenant so made by Saxelby with the plaintiff in manner 


Ree. Be and form, &c. The plaintiff demurred, and assigned for causes, 


| ahs cenn yen that the defendant had not by his aes plea denied the inden- 


his assignor. ture to be the deed of Saxelby, nor confessed, or in any man- : 


Ke. clas Moet ner avoided the same, and that it was only argumentative, and 


plead non di- no direct answer to the matter contained in the declaration ; 


niet. and that no apposite or proper issue could be taken thereon ; 


But if ‘an 


estate beerea- and. that the second plea was only argumentative, and no di- 


ted by deed rect answer to the declaration; nor was it therein alleged, 
poll, ne lessa, - 


- ne granta, ne Whether the defendant had or had not, since the assignment, 


vhargea, ne and duri ing the continuance of the elise, and whilst he was 
enfeofia, ne 
dond, &e. ave Possessed of the premises, sufficiently repaired and kept the 
good pleas for same; nor was it therein set forth how or in what manner the 
: * defendant had kept and performed the covenant. 
Best, Bei: 5 in support of the demurrer, was at t first stop- 
eee by the court, who desired Shepherd, Serjt., to support his 
ae _ pleas: as to the second plea he admitted, and the court held, _ 
* 280 that according to Walsingham v. Coomb, *1 Lev. 183.-the 
~ substantial breach was assigned in the not repuiring, and 
“though the declaration concluded, ‘and so the defendant hath 
not kept his covenant,” yet that the pleas ‘that the defend- 
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ant hath not broken his covenant,” although the defect would 
be cured by verdict, could not be supported if the te 
was pointed: out by a special demurrer. ns 


“tS pae the first plea, Best contended that the defendaal niin 
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estopped: from pleading that the plaintiff did not demise. It _ 


was clear that Saxe/by would have been estopped by his inden- 
ture to plead this plea. Com. Dig. Pleader,2W. 48. Cro. 


Fac. 73. Style ve Herring. Count upon a demise by inden- 
ture, and a plea traversing that the defendant was possessed by 
virtue of the lease, was held bad; and if the plea would have 
-been bad for the lessee, it is equally bad for his assignee. In 
4 Term Rep. 537. Parker v. Manning, it was held that in an 
action of covenant brought by the assignees of a bankrupt, 
nil habuit in tenementis could not be pleaded. _ And the princi- 


ples on which Lord Kenyon, Ch. J. and Grose, J. declared 


their opinions jn that case, are equally applicable to this. The 


same doctrine has prevailed in Keimp v. Goodal, 1 Sulk. 277. 


Heath ve Vermeden, 3 Lev. 146. and several miler cases; and 
if nil habuit in tenementis be a bad plea because the defendant 
is estopped, a fortiori he must be estopped from pleading non 
dimisit to an indenture. ‘The defendant admits on the record 


that. the lessor executed the indenture, and the indenture — 


fect of the indenture, 3 it amounts to a demurrer, and is theres 


-a demise: if this plea is equivalent to denying the ef- _ 


fore bad ; if it denies the execution by either party, itisa 3 


circuitous way of pleading non est factum, and must not be al- 


lowed. It is true that in some cases of demise, not by inden- 
ture, the plea might be good. = 


Shepherd, contra. It is not contended that either lessee or _ Paes 


assignee can plead nz/ Aabu:t in tenementis; nor, that on a 


- ¥eovenant executed by both parties, either can plead non dimi- 
sit ; there the plea must be non est factum. But where the 
‘defendant is not party to the deed, this is the proper plea. 
Bro. Abr. Estraunger al fait, pl. 4. In quare <mpedit, it was 
said by Kirton, and net denied, that a privy to a deed which 
is pleaded, shall say non est_factum, but not a stranger: but he 
shall say that the plaintiff did not grant by the deed, or did 
_ fotrelease by the deed, or did not enfeoff by the deed, or did 
not charge by the deed, and the like. Pl. 6. A stranger to the 


deed shall not say non est factum; but he did not give by the. 
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deed, or nothing passed by the deed. Pl. 22. Trespass for _ 


cutting trees. Rolfe pleaded in bar: the plaintiff made title — 


by a deed, to which the defendant was a stranger: Rolfe 
pleaded, that nothing passed by the deed. Strange, J. A 
- stranger to the deed shall not say non est factum, nor nothing 
passed by the deed, because he is not privy thereto: where- 
fore respondeat ouster ; whereon Rolfe said, thathe did not 


—— 
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7 is10,  enfeoff by the deed. Quod nota. 10 Hen. VI. 7 Bro. Abre 
—~—— Lstraunger, pl. 13. & pl. 16. acc. The cases on nil habuit in 
Taylor — tenementzs, therefore, are not applicable, for the plea is not that 


the deed is not the, deed of the lessor, but that it is not the 


deed of the lessee; it therefore can only be pleaded: in cases 


where the defendant can deny the deed to be his own. [Cham- 
bre, J. ‘That is denied by the general issue in almost all ac« 
tions of covenant: non est factum is hardly ever omitted. } It 
is admitted that a party is charged by the execution of his own 
_ deed, and itis admitted that an action may be sustained against 
the assignee in respect of the privity of estate, if the lease be 
‘not by indenture: but in covenant on indenture the defend-— 
ant is charged in respect of the specific execution of the in- 
dénture.. e 


Best, in reply. This. plea puts in issue the demise stated 
in the deed set out in the declaration, and is therefore bad. 
All the cases cited where the plea has been held *good, 
are cases of deeds poll. There is the distinction: in debt for 
rent by lease, not indented, the defendant may plead né/ habuzt 
in tenementis. Lewis v. Wiilis, 1 Wils. 314. Besides, the 
authorities cited are only that a stranger may so plead; but 
an assignee is not a stranger. No authority is cited to show 
that an assignee may not plead non est-factum. The defendant 

might as well plead at once that the premises did not’come — 
to him by assignment ; for if there was no deed, there was no 
- assignor, and if there was no assignor, then there was no 
assignment. | 


| Cur. ad. vuit. 


The judgment of the court was now delivered by 

MansFre_p, Ch. J. The question on this demurrer is, 
whether the plea non dimisit be good, when pleaded by an 
_- assignee, who has the estate of the lessee conveyed to him, 
which estate is created by indenture. There is nothing 
more clear than that where a lessee_takes an estate by inden- 
ture, he is not at liberty to plead nal habuit in tenementis, nor 
in any way to dispute the title of his lessor, Now this plea 
puts in issue, amongst other matters,‘the title of the lessor. 
It is truly stated for the defendant, that in cases of a grant, 
or feoffment,a stranger may plead, “did not grant, or did 
not enfeoff,” and that plea denies not only the existence, but 
the efficacy of the supposed grant or feoffment. It brings in 
_ ‘Yssue, therefore, the title of the grantor, as well as the operation - 
of the deed, and that plea would be a proper plea to bring in 
issue the execution, construction, and efficacy of any deed of 
demise.. Then the question comes, whether the assignee of 
the lease may be allowed to controvert the title of the lessor, 
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when the lessee, under whom he derives, could not contro- — 1910. | 
vert the title of the lessor ; so that the assignee should have ———_—_— 
a better right tham he from whom he derives it. Exclusive Roberts 
of all the dicia, it would be a very odd thing *in the law of eet 


ta 


any country, if 4. could take, by any form of conveyance,a * 283 


greater or better right than he had who conveys it tohim; — 
it would be contrary to all principle. But it does not rest — 
merely on the general principle; for if you look into all the 
books upon estoppel, you find it laid down, that parties and 
. privies are estopped, and he who takes an estate under a deed, 
is privy in estate, and therefore never can be in a better situ- 
ation than he from whom he takes it. I cannot distinguish 
Parker vy. Manning from this case, though it is the converse. 
In a late case in this court,(a) Williams, Serjt., by an able 
argument for a devisee, endeavoured to convince us that .a 
recovery was void because there was no tenant to the precipe; 
but it was answered for the heir, that the devisor was tenant 
on the record, and therefore estopped from disputing the 
recovery, and the devisee, consequently, was estopped. In 
the case of Trevivan v. Lawrence, 1 Salk. 276. cited by Vil- 
Ziams in that argument, a judgment in scire faczas against ter- 
tenants, which recited the original judgment as of the wrong 
term, was held to be an estoppel. For these reasons the de- 
fendant is as much estopped from pleading this plea as if he 
had been the original lessee; and, consequently, the judgment _ 
on these demurrers must be — ae 
ot ‘ For the plaintiff. 


(a) See post. 
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SHEPHERD, Serjt.,.had on aformer day obtained a_ If after ae- 


rule nisi that the defendant might be at liberty to pay into Ged. tnd Bee 


court on the five last counts of the plaintiff’s declaration, fore money — 


*the sum of 31/. 10s. and that if the plaintiff should accept = OR aah 
thereof with costs up to the 27th day of Deceméer last, he : age 2 


should pay the defendant all the costs incurred since that der is made 


of a sum for. 


time, the defendant having on that day tendered that sum to damages, with 
the plaintiff’s attorney; and that if the plaintiff should not costs up to 
accept thereof with such costs, that sum might be struck-out (ih iccg.” the 
of the declaration. The facts upon which this rule was obtain- court will, on 
ed, were, that the writ having been sued out, the defendant’s DONG) | POl 
attorney undertook to appear, and afterwards tendered the to be paid in- 


sum of thirty guineas, and the costs of the action to that time; Oe oe 

‘the deelaration, and will order all subsequent costs to be paid by the plaintiff. 

aa ne plaintiff goes for other eauses of action than those on which the sum is ten- 
ered. ; , 
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but the plaintiffs attorney refused to accept it, and afterwards 
delivered a declaration, consisting of eight counts, and also 


a particular of his demand, charging the defendant with the 


above-mentioned sum of thirty guineas for nine months’ 


wages, and with a further sum of 68/ 10s. for damages al- 


leged to have been sutsained'by the plaintiff in consequence of 
the defendant having improperly dismissed him from his 
service. : le i | 

Best, Serjt., showed cause against this rule; he endea- 
voured to distinguish this case from that of Zeevin v. Cowell, 
determined here in the last term, because it did not appear 
but that the plaintiff had in this instance originally demanded 
a much larger sum than had been tendered, and for other 
causes of action: he also insisted on the greater degree of 
delay which had taken place here, about seven weeks having 
intervened since the tender. — Se 


s 
YY ee 


Shepherd, contra. 


The Court made the rule absolut e. 


END OF HILARY TERM. - 
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Bex. against PULLER and another. | May 9, 1810: 
| « 286 
THIS was an action of debt on a charter-party; and the Aship was let, 
material parts of the declaration, which set out the whole here ae 
R > 9 : 
charter-party, were as follows. It was averred *that the take out o 
plaintiff, master of the American ship the Resolution, of 305 eT ae 
, tons, then lying in the port of London, had granted and letten to bring home 
the said ship to freight unto the defendants, who had accord- * return cars 
ngs < Ga eee ase * Se hich 
_. Gngly hired and taken the same to freight for the voyage, up- freight wane 
e on the following terms: first, the plaintiff covenanted with be, paid at 11 soa 
the defendants, their correspondents, &c. that the ship should $y. oteke = 
be tight, &c. and provided with all things necessary for her ship’s admea- 
gant, P : § e 
intended voyage, and should immediately, and as soon as a from coir = 
- British license could be procured, receive on board from the cireumstances 
oe oe | aartk bat she should be 
* defendants about 150 tons of lead, and the lead being put on SX Siu’ 26 
: charge her 
cargo, and consequently to obtain a return cargo, the freighters agreed to pay a gross sum, less 
' than the amount of the freight per ton; the ship being prevented from discharging, and the 
freighter supplying no homeward eo the master took in goods on freight, and brotight . 
them home together with the lead. ‘The court held that he was entitled to receive the gross 
sum stipulated, and also to retain the freight which the ship had earned. : 
If a plaintiff recovers a greater sum than he claims by his particular, and upon discussion the 
court sanctions the principle on which he recovers, and judgmentis entered up accordingly, no 
‘ebjection having been made to the excess above the particular, either at the trial or on the — 
ve te the court will not reduce the judgment to the sum claimed by the partécular. 
~ of. Ll. B b 
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- board, and the ship despatched, should immediately depart 


————-—— from London, and, wind and weather permitting, proceed to 


- Bell 


J £eeMe 
..agatler. 
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_ Petersburgh, or so near thereunto as she could safely come, 
or some other port in the Baltic, where she could go with 
safety without. lightening, should circumstances reader it 


unsafe to go to Petersburgh ; and then and there unload, and 
make a right delivery of the cargo so loaded at London, unto 
the correspondents of the defendants, agreeably to bills of 
lading, and that the plaintiff thereupon would immediately 


receive on board at such port of discharge, from the corre- 


spondents of the defendants, a full cargo of goods, not ex- 


_ceeding what the ship could reasonably stow ; and the cargo 


being so loaded, and the ship: despatched, that she should im- 


mediately, wind and weather permitting, return to London, | 


and there make a true delivery of the cargo so loaded at 


_ Petersburgh, or such other port in the Baltic as aforesaid, 


unto the defendants; and so upon such delivery and dis- 
charge end her voyage, the dangers and perils of the seas, 
restraints of princes and rulers, (except in the case therein- 
after provided,) and accidents by fire and navigation except- 
ed. And the plaintiff also covenanted that the ship should 
lay at her ports of loading and unloading, fifty running days 
in the whole, for the purpose of loading and unloading the 
respective cargoes, the same to *commence and be computed. 


from the day of the ship being ready to receive on board her 
- outward cargo, and when such cargo was put on board, com- 


mence again on her arrival at Petersburgh, or at such other 
port of discharge in the Baltic, and report at the custom- 
house, and on notice given to the correspondents. of the de- 
fendants, of her being ready to unload; and when the cargo 
was unloaded, commence again when the ship was ‘ready te 
receive on board her return cargo, and on the day such cargo 
was loaded and put on board, and the said ship ready to de- 
part, commence again on the day of her arrival and report at 


- the custom-house at her port of discharge for the said return 


cargo, and on ‘notice given of her being ready to unload; 


and so continue until the whole of the said lay days should 


be fully ended; in consideration whereof, the defendants 
covenanted to procure for the ship a Lritzsh license, and not 


gnly to load and put on board 150 tons of lead at London, and 


on the ship’s arrival at Petersburgh, or at such other port in 
the Baltic, to unload and receive the same from on board, 


and thereupon put on board such return cargo, and on the ar- 


rival of the ship at London, to unload and receive the same 
from on board, but also to pay the plaintiff in full for the 
freight or hire of the ship, at the rate of 111 11s. sterling per 
ton, American register admeasurement, and which tonnage was 
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: agreed to be 304. 45-95'tons, togetherwith 10/. per cent. thereto 


Se 


1810. 


for primage, and a hundred guineas as a gratification to the ——-———— 


plaintiff, as master, for his care and attention to the cargo du- 

ring the voyage ; the same to be paid immediately upon a true 
delivery of the return cargo at London, by approved bills at 
two months’ date from the report of the vessel at the custom- 
house. And the plaintiff covenanted that if political or other 
-eireumstances should prevent the shipping a return cargo, or 
discharging the outward cargo, that the defendants and their 
correspondents should be at liberty to detain the *ship at 
Petersburgh, or at such other port in the Baltic, the space of 
40 running days in the whole, after her arrival there; and the 
defendants covenanted that after the ship should have remain- 
ed at Petersburgh, or at such other port in the Baltic 40:run- 
ning days without such outward cargo being unloaded, and, con- 


sequently, without the return cargo being loaded, the plaintiff | 


shouldbe at liberty to return with his ship to London, or any 


port in England, and that: upon her arrival at London, or in 


any other port in England, they would pay the plaintiff 2,700/, 


sterling, together with 10/. per cent. thereon, and 100 guineas 


as a gratification to him: as- master; and it was moreover 
agreed’ between the parties, that if the ship should return with 


Pers and without convoy, she should touch at Dundee or 


, for the purpose of obtaining fresh clearances and con- 


voy for London. Provided, that it should be lawful for the 


defendants and’ their. ‘correspondents, &c. to. detain the ship 
upon demurrage, i in case she should not be completely unload- 
ed, loaded, and finally discharged within the time limited, 20 
or fewer running days in the whole, over and above the 50 
running days therein before mentioned; for which demurrage 
days the defendants covenanted to pay after the rate of ten 
guimeas.per day. And to the true performance of the pre- 
mises he parties did severally bind themselves, especially the 

aintiff, his ship, her freight, and appurtenances, and the de- 


: Fenchates the goods to be loaded on board the same, recipro- 


cally unto each other in the penal sum of 5,000/. And the 
plaintiff, protesting perforniance on his part, and: non-perform- 


ance on the defendants, averred, that the ship being tight, and 
_ provided: with all things necessary, for her intended voyage, 
did receive on board from the defendants the cargo of lead at 


London, and thereupon therewith sailed for and arrived: at 
Petersburgh, or as near thereto-as she could safely come, and 


that the *ship was then and there ready to have unloaded and 


made a true delivery and: discharge of the lead to the corre- 
spondents of the defendants, and to have received on board a 


full and complete cargo ; and the plaintiff then and there gave 


notice of the ship’s arrival to Messrs. Anderson and Moberly, 
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the correspondents of the defendants ; yet the detusdaaea did 


——-——— not, nor did their correspondents, receive the lead from on 
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board, nor load and put on board any return cargo, nor. did 
- they require or direct the ship to go to any other port in the — 
Baltic; and thereupon the ship remained: at Petersburgh 


40 running days, without such outward cargo being u ed, 
and without any return cargo being put on board by the de- 
fendants, or their correspondents. And thereupon the plains 
tiff did afterwards, and after the expiration of the 40 running 
days, return with his vessel to, and afterwards arrive at, Lov- 
don, with the said cargo of lead-on board for the defendants. 
And he assigned for breach that the defendants did not pay 


him the sum of 2,700/. sterling, together with 10/. per aed 


thereon, and 100 guineas as a gratification to him as master, 
nor had they in any other manner paid or satisfied him for the 
said voyage, or the freight ofthe ship; whereby an action 
had accrued to the’ plaintiff to demand the said _5,000/. pe+ 
nalty, parcel, &. There was also a general count in. debt 


for freight, and acount for 1,617/, 11s, upon an account 


stated. The defendants pleaded, 1. The general issue ; and, 
2. To the first count of the declaration, that political circum- 


stances did prevent the shipping a return cargo on board the- 


rd 


Resolution, and discharging the outward cargo from on boa 
her, in the voyage by the charter-party agreed upon, by me: 


whereof the plaintiff, at the end of the 40 days, did, a ie 
any default of the defendants or their correspondents, but in 


consequence of the said: political circumstances, return with 


the ship Resolution to London, without bringing back *a re- 
turn cargo to the defendants, by reason whereof, and accord- 
- ing to the true intent and meaning of the charter-party, there 


was justly due to the plaintiff from the defendants in respect 
of the charter-party and. voyage only,’ the sum. of, 2s8D0h 
sterling, together with 10/. per cent. thereon, and/100 guineas 
as a gratification to the «plaintiff as master: but. that. 


~ plaintiff at the time of suing forth his original writ, was exq 


debted to the defendants in a larger sum, to wit, in 3,500/, 


- _ before that time by the plaintiff had and schtiond to thee use 


of the defendants, which they offered to set off. ~The plains 


tiff, after protesting that the said return of the said ship. was : 


not without any default of the defendants, as in that - plea i is 
mentioned, replied to the last plea, that he was-not indebted 
tothe defendants: ~The plaintiff delivered, under a summons, 


a particular of his demand, in which he claimed. a balance dye 


from the defendants to. the plaintiff, arising as under: © - 
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~ » To freight of 304 44-95 tons per ship 
~~ Resolution, at 11 guineas per ton _ - 3,5 16 — 0 


» Primage, 10/, per. cent. ” ee eee 12 0 

: Gratification ——- es wg ¢ 105 oO 

gus Charges ——— the le. - 8 46 14 “6 

mess sk - : 4,019 12 6 
7% : ‘ : ee is > :? Se d. : 


bh amount of freight from 7 | 
_ Thorntons and Bayley 2,062 13 9 
ease By, 15 tons of hemp, of the 
eeauth _ plaintiff’s - - - 225. 0.0 
~ Add 5i. per cent. for primage, 
instead of 10/. per cent. al- 
lowed . i SV ee San 2 
pene FT ¢% ees, Sete oe aE EAEeeS *) ,402 Bh .6 


aga = Doe £0 c Reeeee Bell . - Pa REE a SS, 


- #Upon the trial of this cause at the Guildhall sittings, after 
‘= Trinity term, 1809, before Mansfield, Ch. J. it appeared that 
& -on the arrival of sli vessel in Russia, the state of that coun- 
try was such that the vessel was not permitted by the go- 
© vernment to unload the outward cargo; that the master ad- 
© dressed himself to Messrs. Anderson and Moberly, the de- 
- fendants’ correspondents there, for directions what he should 
~ do, and they refused to give him any: that thereupon, after 
~~ waiting the 40 days, and having done his, best endeavours to 
- obtain a return cargo there, he set sail and called at Stockholm, 
where he took in a quantity of hemp, which he stowed on the 
' Jead; the hemp belonged chiefly to Messrs. Thornton and 
- Bayley, from whom he received, for freight, the gross amount 
Bee £ 2,278/. Os. 9d. and he shipped a small quantity on his own 
~ account, the freight whereof was of. the value of. 225/. toge- 
~ ther 2,503/. Os. 9d. In order to obtain this freight, he waited 
-at Petersburgh several days after the expiration of the 40 days, 
“and incurred expenses to a considerable amount. _ On his ar- 
~~ rival’ in England, he delivered.the lead to the defendants in 
London, and required payment of the whole freight that would 
have accrued upon a complete homeward cargo, offering to 
(2% give the ‘defendants credit for the homeward freight he had 
earned ; but they refused to pay upon that calculation.. The 
jury found averdict for 3,121/. ee 6d. companied of the fol- 
cealtiee items? 
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Ten per cent.thereon = =i - 270 0-0 
Gratuity to the master. = 105 0 0 
papeniogs incurred in Penging the lead to 0 London 46. 14.6 

6 


3,12t pn 


es een CADSR em 


* Best, Serjeant, in the ensuing Jichaelmas term, obtained 
a rule nzsz that the verdict might be reduced to 618/. 13s. 9d. 
by deducting from the amount found by the Jerre: 
freight which had been earned on the homeward i cnt ae 


Shepherd and Vaughan, Seisicemnte j in the same term, hance 
ed cause against thisrule. The nature of the contract is this < 
the plaintiff agrees to carry out this lead to Petersburgh for 
nothing, and he looks for his profit to his homeward voyage 5 
the compensation for which is calculated in two methods, ac- 
cording to the success which the freighters may have in ob- 
taining a cargo ; in the event of their failure, the freighter is 
to pay the shipowner the lower sum of 2,700/. only, in. the 
mature of liquidated damages on a breach of the contract ; 
but in that case the ship is free for the. owner to employ her 
in any manner he pleases; it is the price of a mutual release — 
from the contract. In the event of the freighters’ procuring: 
a cargo, they are to pay, not according to the quantity 
of goods shipped, but according to the whole admeasure- 


‘ment of the ship’s tonnage, whether they ship more goods 


or less ; in that case, indeed, but in that case only, is the’- 
whole ship hired by the defendants, and theirs for the 
homeward voyage. The circumstances which have occurred. 
were unlooked for when the parties framed this inst e- 
they did not contemplate that there could be a return cargo, 


unless the ‘outward cargo was first discharged. Their lane » 


guage is, if she is not enabled to discharge her outward cargo, © 

consequently, she will not be able to bring home a return car-. 
go. And they have not even stipulated that on the loss 
of the sale of the outward cargo the plaintiff shall bring 
back the lead, nor directed what shall be done with 
But in fact he does bring home goods on freight, and what. 
is material to observe, he spontaneously brings the lead home 
also ; which *perhaps is sufficient to entitle the plaintiff to the 

full freight of eleven guineas per ton. At least this either is — 
a return cargo, or it isnot. ‘The plaintiff is willing to give _ 
the defendants their option, whether they will consider the — 
homeward voyage as theirs or not; if they do, all the earnings oS 

6 


~ 


‘are theirs, and he will give them credit for the freight | re- 
ceived, but in that case they must pay the full freight of 11 ~— 


guineas per ton for the homeward cargo, and the. demurrage 
and other expenses incurred in shipping it; for if they will 
have the benefit of the ship for the homeward voyage, they 


3 = pay the rent of it, and the price of areturn cargo. But 


do not elect this, the plaintiff has a right, upon the re- 
turn of his ship from this frustrated voyage, to stand on his 
covenant, and to receive the 2,700/. dead freight, and to do 
as he will with the ship on the homeward voyage. But in 
the second alternative, there can be no set-off ; for there was 
ho debt due to the defendants, unless they were freighters of 


the ship homewards ; and if this money were still unpaid, 
they could not sue the owners of the hemp for it, except in 


that character, which by their plea they disclaim: they must 
either wholly renounce the homeward voyage, or acknow- 


| ledge it with all its consequences. It is true that in Puller 


iforth, 11 East, 332. a case on a policy, which arose ona 
ar varter-party, and under circumstances ina great mea- 

sure - similar, Lord Ellenborough, Ch. J. assumed, that Messrs. 
Puller were entitled to the sum earned on the homeward 
voyage, and that it might be set off against the dead freight ; 


and Le tial rb says “the loss has been evidently diminish- 
there is :is an Saiforeine difference between the two cases: for 
_ there the “captain, acting for the best, and making himself 


the freight earned from Stockholm.” But 


at for thie freighters, sold the lead at Stackholm, and took 
in a return cargo. Here the plaintiff actually addresses him- 
self to the defendants ’agents *at Petersburgh, and they re- 
nounce the homeward voyage, and it is not till after he has 
staid the 40 days, and has performed every thing stipulated 
pe Bai cls that he prepares to take in a cargo on his 
own account. here was a circumstance which was not 
vel eectites © af Mcests. Puller adopted the acts of their cap- 


tain, ‘and the homeward voyage, they did, in effect, ship a re- 
turn cargo, and then the freight received might be properly. 
set off against the freight due for the homeward voyage ; but 
in such case 10/. per ton was the freight due for the homeward 


oyage, ~whereas those learned judges seem to have consider- 
at in ‘no event was more to be paid than the 2,500/. dead 
ght, which was not the case. There, however, the point 


was at most only incidentally and collaterally decided ; and, 
moreover, it does not appear that the question ever was raised 


by. the counsel, and the interest of Messrs. Puller did not re- 
quire that it should be raised ; for it was indifferent to them: 


eo oni the point not having been discussed, the decision is 
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entitled to the less weight. {[ Mansfield, Ch.-J. and Heath, f. ae 
~ Might not this be deducted without a set-off? If money, re~__ 
ceived as this was without the defendants’ knowledge or pric a 


~ vity, can be considered as money received for them, is it not. 


payment to the plaintiff pro tanto ? and may it not be given in 
evidence on ni/ debet ?] Or at all events the defendants must._. 
repay the demurrage, and other expenses which the plaintiff 
has incurred in obtaining and shipping this additional cargo ; 
the amount may properly be celerend to one af the speciah:: 
jury to ascertain. aaa tiie ye 
Best, contra. By asking Ps the lesnutieae pin 
the 40 days, the plaintiff has in effect conceded that the —— a 
earned belongs to the defendants. Something is due for de-.. 
murrage, but the amount ought to have been settled by the 
jury ; the defendants, however, *will make no technical objec. 
tion on that account. The transaction is this: the lead is shipped. 
for Russia; if sold there, the defendants will be in a ion. 
to purchase there with the proceeds a return cargo. Buti it is 
known that they probably may not be able to land the cargo 
there; if it is not landed, the lead must be brought back, and__ 
this will be a losing adventure. Things being so, the plaintiff 
and defendants enter into this charter-party, which sti alates, — 
that if the plaintiff goes to Russia and sells, (for going thither _ 
only is not sufficient,) the defendants will pay 11 me oe “ges * 
ton, but to secure the captain from loss by his voyage, though 
the defendants themselves may lose, they will give-him 2 ,700L. 
It is clear that the plaintiff 1s not entitled to the 11 guineas. 
per ton; for the covenant is, that the defendant, on the true 
detivery of the return cargo, that is, a cargo bought with the 
proceeds of the outward cargo, will pay 11 guineas per ton. 
The bringing home a return cargo, therefore, bought with the. | 
proceeds, is a condition precedent to the 11 guineasibecom - 
due, and the event has never happened on which it “was. to- 


_ accrue, nor in the declaration does the plaintiff go for it. 


Much has been said in this case of dead freight. ‘The usual 
acceptation of which is, a sum paid as a compensation for the 
omission to supply freight, when a ship returns in ballast. But 
this charter-party does not contemplate. the circumstance « 
returning empty ; it is not said, if the ship returns in ballast 

you shall bave 2,700/, but if she returns without unloading 
the lead, the plaintiff shall have the 2.700/. (Mansfield, Ch. J-. 
The stipulation is, that the 2,700/. shall also be paid in case cir-- 
cumstances should prevent the shipping a return cargo, which 


‘will include the case of returning in ballast.] The ship did 


return without either unloading the lead, or shipping a. return. 
cargo; in which case the plaintiff is to receive 2,700/.. only, 


standing the present rule, the whole of — 


for th 


the ship for a clear voyage out and home; whether one sum 
or aero sum shall be paid for it depends on a certain 
3 but w nether the one sum or the other sum becomes 


ever r casual ane may arise therefrom, belongs to him 
who has hired it for the voyage, not to him who has let it. 
ie sae aman eeu hire. a shinee to pc one rent in one event, 2 


ee LR 


\Ithougt errr saree could: not have compelled the cap- 


tain’ o take these goods on board, yet, being put. on board, 


hoe ‘are there for the benefit of the defendants, who would , 


be put j in an awkward situation, if this court should decide, 


he incl never took the point.] In Adbott on Shipping, 
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which he procured to be loaded on board at Petersburgh, and 


brought to England ; and the question is, whether the defend- 


ants are entitled to make'any such deduction, or whether the 
¥ol, Wi. Ce 


ss contradiction to the decision: of the court of king’s: 
that the freight earned.is not to be deducted. [ Mans- 
. Jeand Heath, J. ‘The point was notargued before B. 


it. 195. a French ordinance is mentioned, which directs. 
“the ship be freighted by the. great, and the merchant 
do not furnish a full loading, yet the master shall not, without 
his consent, take in other goods to complete the freight, nor 
without ‘accounting to the freighter for the freight of such 

oods.- So here, . this ship is hired by the great; the. master, 
accor. to the principle of this ordinance, which is the 


#Mansrrey, Ch. J. in Hilary pees deleted the opi 


This is an action brought ona charter-party of a very sin- 
gular sort: the demand is for 2,700/. by a technical phrase 
called dead freight: the defendants insist that they are not 
‘bound to pay the whole of the 2,700/. because the plaintiff, 
as the owner of the ship, acquired some freight for goods, 


1810, ge = } 


that ¥*sum. ~The question then is, what the defendants have —~y7—— ~ 
e 2,700/.? Wherever a ship is chartered at a specific 
sum for the voyage, without relation to the quantity of goods — 
arriec , the contract is, as Lord Hardwicke, Chancellor, : 
1 2 Ath. 621. Paul v. Birch, cited by Mr. Abbott on 
ping, 3d edit. 293. rather a contract for the use of a ship. 
fore ie: ‘voyage, than for the freight of the goods. This, 
therefore, is an absolute contract: for the letting and hiring of — 


Bell 44 
Puller. ba? 
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on. . charter-party to go to Petersburgh from London. ‘There 
is a covenant that the ship should be tight, &e. . and that she 


decla aration sedis Pra ae: owner, aie plaintiff, let the erie 


should take on. ‘board 150 tons of lead, and carry t the same to 
Petersburgh, or as near as she could, or to some other ‘por e in 
the Baltze where she could go without lightening, and would 
immediately receive on board a cargo of goods, and imme- 
diately proceed to London. The ship” ‘was to lay at Peters- 
burgh 50 running days in the whole. The defendants | Seve 
nant to put the lead on board, and to procure and put on 
board at Petersburgh, or some other port tm the Balt lie se 
homeward cargo ; to pay 11/. 11s. per ton freight, 10 per cent. 
primage, and 100 guineas gratuity to the captain: it was ‘pro. 
vided that if political or other circumstances should prevent 
the defendants from shipping a return cargo, they mi ht No 
tain the ship at pose tae 4 40 days: after her arriva ion ‘ 
that after she had laid 40 running days without her 2 
being unloaded, and, consequently, without a home’ cago e- 
ing loaded, the plaintift should be ‘at liberty to return to Lon- 
don, or any port in England, which is an extraordinary part of | 
the contract. Such was the case, that the Russian govern. 
ment would not suffer the outward cargo oe unloade 
in that event, after the 40 running *days had’ 
plaintiff was at liberty to return to Englar 
It is very extraordinary that the charter-party contait et 
covenant to bring back the lead to London in case of the 1 
delivery at Petersburgh; for the lead would probab y be 
worth much less at Plymouth, or any other distant port, than 
in London. However, the 2,700/. is to be paid on the teat 


being delivered at any port in England. The object at fs he | 
voyage was the return cargo. The ship was to carry < 


tons and some decimals, at the freight uineas per ton ; 
and the freight of a full cargo, at this rate, would hat = mud = 
exceeded 2,500. ‘Since ‘the homeward cargo could not - be 


brought back, ‘though 3 it is not so expressed ; and it may ie 
conjectured that the reason why the deed is so inaccurately 
drawn, ies that bs pape inferred, that if snare d yi 


‘was no return cargo ; but that is bsarinkyr + eit he oer 


clause, which makes the dead freight payable on the ship’s 
arrival at any port in England; (2) for espe the charter- ; 


(a) Shepherd stated the. reason of which were to Eee out 
this, to be, that the charter-party co- other portin England. 6 2 
pied the terms of the license obtained, is aii 


th 


fi even 


—. r £0 couae nt for the present case... 


le. ead for the 2, 700/., it is nothing more than a contract 


»b bring back acertain quantity of goods, not indeed accord- 


weight, but. merely as a Wagoner might agree for a gross sum 
to. carry goods in his own wagon from London to Exeter, or 
Releoupane. « ~Now considering this as a mere contract to 
ing certain goods. to England, I see no.reason why the cap- 

| May not earn what else he can by taking other goods on 
iain for his own benefit. .In common cases of charter-par- 
ties, there. usually j is a covenant that the freighter will supply 


a.certain: quantity of homeward freight at the foreign port, 
HOt the plaintiff has his. action on the covenant 


7 a a ee _ suppose, instead. of leaving the damages 


pay you so. ‘much, would not the owner in that case have a 
right to take goods on board for his own account? His ship 
is at, full liberty for him to make any other profit of, and in 
s Ys > he doubtless would insist.on more or Nes liqui- 

ages, according to the chance he foresaw of getting 
: the. place where he was going: he would 


-Jo wer his demand accordingly : and in. such-case I 
y the person who had stipulated to pay such 


race orang Sodas should be discharged from any part 


thereof on account of the profit which the plaintiff might make 
by the cargo supplied by any other person. I was_at first 


much staggered by the case in the court of king’s bench, 


which is very similar; but there the captain did not bring 


hom me. the lead, but. instead thereof went to Stockholm, and 
sold the lead, and got other. goods and brought them 
peers The plaintiff there called on the imsurers on a very 


singular insurance, not of the ship, freight, or goods, but it 


was this ; ; we Hie. underwriters agree to pay a total loss i in 


ana 


lead was the property of Messrs. Puller, but the lead was not 
ght back, it was sold at, Stockholm; and for aught that 
appears, the means which. the captain had of obtaining any 


it the captain is bound by his covenant to bring 


igeea arate of freight proportioned to any certain bulk or. 


—< ~ ‘stipulates, if 1 cannot provide a cargo. for you, I will 


y pay Foren the owner ; gs it was ead 2 me the ioloretasn, 
Bas j is not obliged to pay the whole, but the whole, deduct- 
ing the freight 1 - which the captain obtained at Stockholm, This 
strong difference subsists between *the two cases: there. the . 
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freight at Stockholm, might arise from the use he made of the © 
- lead there : and on that. account, perhaps, the court of king’s 
bench might think that the captain, who had not been autho- 


_rized or directed.to act thus, but had done all this for his own 


Gist. oe Ae 


benefit, should not.be entitled to that profit, leaving the under- 


_ writers to pay the. whole 2,500/, But in this case, on thesbe 


consideration, we think that the defendants are not enti 


deduct from the 2,700/. the profit which the captain made. 


Something was said, that if a full return.cargo had. been pro- 
vided, the plaintiff would have got more than he will now get 
by the 2,700/. together with this freight ; but the sieiteies 
said, pay me what you would have. paid if a full r | 
had been obtained at Petersburgh, and I will allow: dean 


freight out of it. I do. not. know how that would leave the 
balance ; it is a matter of calculatien; but, however, since it 


_has been rejected, the plaintiff is entitled to his 2,700/. . The 


* 301 


claimed by the bill of partic 
1,617/. 11s. only. Lf it had been fiaideratood at the trial, that 


rule, therefore, which has been obtained for reducing: ‘the da- 
mages from 3,121/. 16s. 6d. to 618/. 13s. Od. — deducting the 
return freight, must be | 


"Discharged 


The plaintiff having entered up cadenath for the sum of 
3,121/. 14s. 6d. found by the verdict, Best, Serjt., on his day | 
moved that the judgment might be restrained to the sun 


mah 


which aaa bdaicoat 


the plaintiff was proceeding to recover a greater sum than this, 
he would not have been permitted so to do. He will now 
obtain, as the whole produce of his voyage, 5,523/. 16s. 
whereas if the defendants *had supplied him with a full re- 
turn cargo, he could not have: been entitled to more tan 
4,019/. 12s. 6d. . | 


Ge iin 
. 


The Court observed, that in an ‘oti: stage f ex 
the defendants had rejected the plaintiff’s offer to put the case 


on the same footing as if they had provided a full homeward 


the emrhcaton. | 


cargo, and they must now abide by their election. It was 
hard enough to tie up a plaintiff at the trial by his particular; 
and although he had here gone beyond it, he had obtained no 
more than the judgment of the court gave him, and no injus- 
tice was occasioned by the excess : ENS a ashes a a 
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_ THIS) was an action brought upon a acto oF insutance — Under apo- 
6 at and. from ‘Famaica to London.” The ship was *“ war- licy at and 


ranted to-sail after the 12th of Yanuary, and on or before the Danie ic — 
: 456) f August. ” Upon the trial of this cause at Guildhall, at tected in ae 
-the sittings after Hilary term, before Mansfield, Ch. J. it ap- to sort itt tha 
-peared that the vessel was at anchor at port J/aria, in’the same island. 
island of famaica, for the purpose of taking in her cargo. 
Port Maria is considered as a very hazardous station for 
hips ; and as soon as the vessel was completely loaded, and 
yefore the 12th of Fanuary, the master sailed for Port Anto- 
| Nios ‘am accustomed rendezvous in the same island, intending 
to wait there for convoy. In going thither the ship was lost. 
The defendant at the trial contended that the moving and 
"putting: the ship within the dangers of the sea before the 12th 
of ‘Ys was. a breach of the warranty, which put her out 
of the protection of the policy. The jury, however, found a 


| —— for the plaintiff. 


seth ed Serjt., now moved to set aside the verdict and <a a * 302 
new trial; upon the ground that this was not a loss within the 
policy: but the court held that there was no ground for the 
motion, and that under the word at, a ship moving from one 
‘port to another in the same country is protected, and they re- 


| fused to ee the Ralage) 
Fi stings es pme © Camden v. Coney, 1 Bl. 417. ucc. 
oe TALS SUTTON against Buck. bie May 10. 


Sx was. an Satan or trover ae discus quantities of time Possession of 


eer te hip und 
ber, wood, and materials. It was first tried at the Norfolk trantier, void 


summer assises, 1809, before. Mansfield, Ch. J. when. the plain- for non-com- 
Cok s case appeared to.be this. The ship Spring, with her a == 


the register 
cargo, belonging to Gardiner, a merchant in London, was acts, is a suffi- 


ded on the Blakeney Sands on the Norfolk coast.  Gardi- cient (ihe 18 


a 3 trover against 
er went thither and succeeded in saving the cargo. On the a stranger for 


Ist. of March by agreement, partly i in writing and pently.d jn Parts of the 


ship, being 
wrecked. 
~ Possession under a general bailment, isa sufficient title for a plant i in trover. 
The plaintiff. bought and paid for a ship stranded on the English coast, but the transfer was 
not regular: he tried to save her, but she went to pieces; the defendant possessed himself of 
parts of the wreck, which drifted on his farm : held that the plaintiff's possession enabled him 


: to recover for then in trover. 


~The lord of a manor is not entitled to salvage for taking, against the consent of the owner, 
‘and preserving, parts of a ship thrown on his manor, when the servants of the owner are there 
te take care of it for him, 


 ¥ 
ee Seem 
or} 
hy Se 


1810. 


Sutton 
v. 


* 303. 


* 304 


Buck. si 


owner. ‘There was evidence that the defendant bra ce UF 
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parol, sis sold the vessel as she lay, being then a —— ; 
hull, to the plaintiff for 600/ which the plaintiff paid him. 
Gardiner sold her as aship. A bill of sale was executed, but - 
it could not be proved at the trial on account of the absence - 
of the attesting witness, nor was there any evidence of a res 
gistration, in compliance with the regulations of the register. 
acts. The plaintiff for some days superintended the labours 
*of 18 men and two carpenters, whom he kept on board from - 
the 2d of March till the 18th, constantly employed in endea- 
vouring to get the ship off, and with considerable hopes of suc- 
cess; but at the end of that time the ship went to pieces. He 
then by his agents endeavoured to preserve the wreck, and — 
advertised it for sale by auction; some pieces of it floated 
away, and a part drifted on the defendant's farm, where the 
defendant collected it and carried it home in carts; the plain« - 
tiff’s agents claimed it, and the defendant refused to deliver 
it, but said he should carefully preserve it. for the righ 


those parts of the wreck in an unskilful and injurious: man- 
ner, by sawing off the beams. Mansfield, Ch. J. nonsuited the 
plaintiff, without any question respecting the damages there=_ 
by occasioned, upon the ground that the vessel was. sola a 
ship, and that registration of the re was. neces ae e 
conifer any title on 1 the Plaintiff. Pgs 


Séllon, Serjt., j in Whchadlas ad, had ia a sede nisi. a 
to set aside the nonsuit and have a new trial, upon three — 
grounds ; ist. That this was a wreck, and not a ship within 
the scope of the register acts, and that registration of the 
transfer was, therefore, unnecessary ; 2dly. That in trover it 
was unnecessary for the plaintiff to prove any title at all, for _ 
that a defendant in trover is by law presumed to be a WEODBs, 
doer till he shows the contrary; 3dly.. That even in an ac lon 
founded on a contract, it would not be necessary to produc 
this evidence ; but if it were necessary to show any title, the- , 
bare possession, which was. proved to ‘bei in the Pani was - 
oe, sufficient. 


ere 
sy 
wh 


Pockivell and Frere, Serjts., in Hilary term, showed caus r, 
against this rule. This was a perfect ship when sold, as *the _ 
plaintiff by his own case and by his acts has admitted : for. 16. 
days after the sale he was in possession of her as a ship, and 
treated her as such with great hope of saving her; and the. 
adventitious | circumstances of narrow tides and adverse. winds — ; 
which occurred some weeks afterwards, cannot alter the state. a 
of things | which subsisted at the time of the sale... If registra~_ 
tion was not necessary in this case, it will follow that it iB 

‘1 


never necessary, unless at the ‘time of the sale ee p b 


afloat, seaworthy, completely. well found, and in no state of : 
‘titaediats peril. “No other line can be drawn. This ca ase.is- 
not within the indulgence granted by 34 G, III. c. 68. 8 16. . 
will, perhaps, be contended, that this ship never 


= } a which it 1 


te Je Stee 


the section, it appears, that the latitude of ten days is given 
a when the ship i is ; absent, « so that an endorsement or certifi- 

“an nmediately be made, but here no such impossi- 
subsisted ; for the buyer and seller were both on shore 

n the “ spot,’ with access to the ship’s certificate, and both 
mi ght have registered it, and the indulgence was, therefore, 
not necessary. There are also other requisites not, at all de- 
pendent on her return to port: by s. 14 every transfer must 


‘4 


bet ek this agreement was partly in writing and partly 
by parol. 2 East, 399. Moss v. Charnock, it is held that 


ne itle vests in the vendee only from the time of complying 


with these requisites. 2dly. The possession is not sufficient. 
title. The cases s of Moss v. Mills, 6 East; 14.5. Robertson v. 


ae 


eurity of ie title of  individeats, but for purposes of public 

y, and the statute makes the transfer void, not as between 
the parties ‘only, but as to all the world, as to any one *against 
whom the plaintiff may declare in trover. This was fully 


settled i in the case of Westerdell v. Dale, 7 T. R. 306. which 


arose soon after the passing of the act, the intent of which is 


tute would be defeated, if such a transfer as this would 
and the question. can hardly arise in any case at all, 
petent to discuss 


ther. In trover the possession is only i important: as a 


ing a presumption of property, but like any other presump- 3 


poe ae be rebutted, and here it is rebutted by the plain- 


adependently of the register acts, a ship is a species of 


E rey ts 
Reo 


; ten ¢ ocumt ents; it is the largest and most valuable spe- 
of moveable property ; it does not pass by mere delivery, 


ro en ee 


‘been held in the case of part owners ; and there 


is no ‘market overt for ships. ‘With relation to the effect of — 
the register acts, a new trial would be useless to the plaintiff, 


fort it would not enable him to prove that he was entitled to 


ned t > port, and that, therefore, the. ten days after her 
rn, v ithin which the transfer must be prgeetis never 
be an ne run; for by” reference to the antece ent words of , 


welt stated there in the judgment of Grose, J.; but the end of | 


ympe “it in trover, for the title to_ 
ore usually tried in that form of action than i in an. a 


pressly showing that the ship is the property of Gardi- 
ae ‘transfer of which cannot be evidenced except by — 


« 1810. ._ ‘ 
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the plaintiff had not the absolute property, at least he “§ 
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_-the ship ¢ on the 21st of March, when the cause of action arose 3 


because in Moss v. Charnock it has been decided that the title 
accrues only from the time of complying with the requisites — 
of the register act, which had not then been done: and to— 


hold that trover could be maintained upon the ‘possession, — Z 
when it is thus accounted for, would entirely overthrow the — 


cases of Westerdell v. Dale, and Camden v. Anderson. ~ 


bertson. v. French does not affect. the case, for that was a aaeee 
tion whether the plaintiff had an insurable interest, but there — 


i ee 


may be many insurable interests short of the absolute property 
inaship. Besides, the authority of Camden v. Anderson was — 
not cited in that case, consequently, it must not be conside red 
as overruled thereby. Nor can the plaintiff stand on any 
supposed special property, *because on his own showing, he 

claims the absolute property, and not a special property. Tf, 
therefore, this action can be at all maintained, it must be on 
the plaintiffs possession of the materials,. not of the ship 
but the defendant, when he came to his « case, would have 


Pad 


ved that on the 21st of March the possession was not in the 4 
plaintiff, but in the Marquis Townshend, the lord of the manor 

on which the wreck was thrown, and whose tenant and bailiff - 
the defendant was. It, therefore, cannot ae the? ee | 


€; Pei ee 
ar 


again to carry this case to a jury. 


Sellon, contra. The question | is ‘decided by the situation seat a 


the parties : ‘the defendant is a mere stranger and wrongdoer, | 


against whom the action of trover may well be supported on 
the possession, without any title in the plaintiff. “Secondly. 
If this were an action arising on a contract, the plaintiff has - 
sufficient title to enable him to recover. 2 Williams’s Saund. 
47, Wilbraham v. Snow ; the note of the learned editor gives: 
d full view of the grounds on which trover may be ‘maintain~ 
ed. It lies either on an absolute or on a | special pr ‘operty. - If 


here as the agent or bailiff of Gardiner, and on that special : 


_ property he may maintain trover. ‘ So possession ‘with ; an 


assertion of property, or even possession alone, gives the ] pos- ‘ 
sessor such a property as will enable him to maintain this 
action against a wrongdoer; for possession is prima facie 
evidence of property. 1 Salk. 290. Blackham’s Case.” If this 
were not so, a felon could not be convicted on an islet; 
without proving the prosecutor’s title to the goods stolen. 
But the principle of law is, that a mere wrongdoer shall never 
in any. case dispute the possessor’s title. 1 East, 244. Gra- 
ham v. Peat. In trespass the plaintiff was in possession un-— 
der a mere void lease of a rectory, but it was held that the 


possession *was sufficient as against a mere ‘wrongdoer. ” Tt : 


Cie 
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is not therefore oni to show that cnnine coin aides 
as oer Aalst aera Ch. J. asked, since. it was dlear 


= Sa SS 


he first recovery in bar of the. second accion, averring that it 
respected the same identical goods ; and as to the measure 
of damages, whoever. recovered first should recover the full 
amount, for if it were the bailee, he is answerable over to the 

er, and the recovery might be pleaded against the other : 
of might ut be given in mitigation of damages : but a not, 


himself to two actions for the same matter. Basset vs May = 
nard,. Cra. El. 819., and Rackham v. Fesup, 3 Wils. 332. are 
ale authorities to. show that the possession is sufficient. Sup- 


plained of, the plaintiff had possession of the wreck, and the 
absolute property in it, as goods which he had bought, paid 


for, and was in possession of, though he was before merely : 


lee of Rardiner, as to the ship. 

WV eas Ch. 2 8 Suppose aman gives me a ship with- 
out a regular compliance with the register act, and I fit it 
out at. 5001. expense, See what a doctrine it is ‘that another 
man may take it from me, and I have no remedy. The only 
doubt on the case, I think, arises from the register act, lest 
if we should decide that any property passed by the transfer, 
it shou id | militate against that act, and I have never been able 

y o free my. mind *from that doubt; but at present I 


‘a hat on the circumstances, the plaintiff might maintain 


trover. . The © case is this : : here isa ship stranded: she is 
nly ee itered by all parties as a ship belonging to Gar- 
diner: he does not think her worth taking much trouble 


about; he sells her to Sutton, who thought her an advanta- 


$33 eege se J 


re pale piveiase at 600i., and who puts on board 18 men for 


th 1“ . > purpose of getting the ship off, having a hope that she 


ill be saved and used as a ship. There had been a 
bill of sale, but no registration ;, but as to the bill of sale, the 
transaction was void, both because there was no written trans- 
fer proved, and no registration : and it struck me on the trial, 
that no ‘property passed thereby to the plaintiff, because the 


. delivery was made tc him as to an absolute vendee. But, 


however, i it is clear that Gardiner did deliver her to the: ~~ 
Tn. Dd 


over? pan the old action of ih dot if two ducts he 
Di r the same charters, he might pray that th plaintiffs 3 
: ight interplead. | The defendant might in that case plead 


| 1e transfer of the ship was void, yet at ‘the mo-~ 
ut W ‘sl he went to pieces it ceased to be a ship; but at 
that pointy and afterwards continually until the act com: 
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tiff, aereraeen that the plaintiff should have her and keep her, 
he was, in every sense of the word, in pos ssession 0 the ship 5 
he being in possession, the defendant ‘saws’ and ‘cuts’ ‘some 
parts of the wreck, not, I'suppose, with a view‘of doing mis- 
chief, but, as he. himself says, with an intent to keep it for = 
owner, whoever he should be. Now thus the title ‘stands, 
it was proved at the trial. If mere possession will make r 

perty, to be sure hi¢e is possession, taking it without ae 
ence to the register act. If Gardiner had said, I give, or I 
abandon the ship to you, and the plaintiff had said: will en- 
deavour to save her, and had laid out great’ sumé-of money, 
and failed, might a stranger come and take possession of a 
part? It would be a monstrous thing to say that he could so 
do. Here the case is stronger; for in all equity’ and— con- 
-science the. plaintiff is the vendee, and has paid his money. 
‘Now is this in any degree different from other cases of spe- 
cial property? The register acts have not said that a man 
shall not give a ship, and it seems strange to” ‘say t 


by A. to B. should be defeated by C. I do not see how the 


payment *of the money makes this transfer to differ froma 
gift in that respect : and though the plaintiff fails to establish 
a complete title to the ship, on account of the non-compliance 
‘with the register act, yet that question is to be disputed | only 
between Gardiner and the plaintiff, and it would be @ strang 
thing to say that the defendant can take possession. — n W 

terdell v. Dale, the person’ to whom the ship was anil, 
had suffered his former partner to continue to manage it, 


so that as to all the rier the former: con ie continued : 


owner. — : : i sae ey 


i 
Oe oie 
ee ee 


wTeawnencr, J- » There is eacishi property in thie plaid 


to enable him to maintain trover against a wrongdoer,’ and 


although it has been urged that’ the contract is void with re- 
spect to the rights of third persons as well ae Barween 


parties, yet as far as regards the possession, it is pie 


against all except the vendor himself. There is a difference 


_ amade in the books between a wrongdoer and one acting un- 


der colour of a-title. In the case of Armory v. Delamirie, 1 
Sir. 505. the bare possession was held sufficient in orde 
recover against a wrongdoer ; yet that boy had no” more title 
to the jewel than: the plaintiff to this. ship ; and- though ‘the 
plaintiff had no absolute property as against Gardiner, yet he 


claimed under Gardiner, and had the possession against those _ 


who tortiously took the goods without colour of 1 | qT = 
3 opines that the nonsuit ew be set aside 6 FS 8 
55 ce FITS saan 


Cramare, I: expidsced’ the same opinion: Here the pith 
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‘ient Saesutes a pr as no mc ih er3 Sabet ares wee 
[Ce A carrier, a factor, may bring trover: even a general bail- 
“ment will suffi 


_genera bailment. . It would be monateouslg! inconvenient ifa 


spe a is» who hadithe possession Bites the sialithel: owner. 
am of opinion that the nonsuit should be set aside. I say 
nothing about the measure ine damages; it is not ——— 
Assios that here pet i 

a he sirdeneee- | 7 Rule absolute. 


Este - bis ate Sy 


e “The ‘cause was again siedk at the Worfolk spring assises, 


1810, before Grose, J. where the plaintiff recovered a’verdict 
for 2001. damages: and Peckwell, on this day, moved to set it 
as ide upon two grounds. First; the evidence was, that two 
- three thousand pieces: of the wreck were cast on the shore 
the manor, whereof the Marquis of Townshend was the 
Jord, and the defendant was bailiff, and on another contiguous 
manor ; and two large pieces were fast in the sand. The de- 
fendant first collected the smaller pieces, and lodged them in 
the, Smet pound, and he received both from the plaintiff’s 
agents at the time of the transaction, and from his counsel at 
th : tria .: the highest praise for his- zeal and diligence in this 
ork, so. that there was originally, he said, a clear assent’ to 
t e act, and. it was not until the defendant begat: to break up 
the larger pieces in a. manner which the plaintiff’s agent dis- 
approved, that any dissent was expressed; and for that cause 
only did the plaintiff bring his action. The plaintiff gave evi- 
dence.at the. trial, that the parts were carelessly and unskil- 
uly sqparareds but. under the circumstances the object was 
mot so much to save the wreck inthe best possible manner, 
as.to save it at all. ‘The learned judge directed the jury that 


| yeas no pretence. to call this a wreck ; but if it were not 


of the lord, yet it was. such a.wreck as the lord was bound by 
law to interpose and take. care of, and on which he, therefore, 
ad_a.lien for salvage ; and it was not proved that any sal- 
age had ever been tendered for the preservation *of the two 
BE arger r pieces, » There is-a material. distinction between that 
species « of wreck,..which, by having lost-all marks of owner- 
ship, is. ‘absolutely forfeited; and. that which the lord or his 
grantee is. bound, upon clai ms made by the owner within a 
year i and. a . day, to restore. The stat. 3 Ed. I. c. 4.:is, “Con 
cerning wrecks of the sea it is agreed, that where a-man, a 


_ dog, ora cat escape quick out of the ship, that such ship nor 


suffice, without being made for any special purpose, 
forthe benefit of the rightful owner. Here is a 


such a wreck as. became absolutely forfeited, and the property 
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barge, nor any thing within: them; shall be adjudged wreck : 


~ but the-goods shall be saved and kept» by view of the sheriff, 


-coroner, or king’s bailiff; and delivered into the: hands of such 
as are of the town where: the goods were fou 
any sue for those goods, and after prove that they were his, 
or perished in his keeping, within a year and a day, they ‘shall 
be restored to him without delay ; and if not, they sha 
main to the king, and be seized by the sheriffs, coroners, and 
bailiffs, and shall be delivered to them of the town, which 
shall answer before the justices, of the wreck belonging to the 
king. And where wreck belongeth to another than tothe 


king, he shall have it in like manner.” This distinction is 


still more strongly marked in the case of Hamilton v. Davis, 
5 Burr. 2732. which was trover for casks of tallow: the de- 
fendant contended, that as nothing quick escaped from the 
ship, the wrecked goods were absolutely forfeited ; but the 


~easks being branded and marked, the court held that t they 


were preserved to the plaintiff by those indicia of owt 
Much was in that case said about 4£nown ownership, and the 
distinction was acknowledged, that where the owner is not 


_ known, the goods belong to the lord: where they are known, 


‘the owner, when discovered, may claim them: be it can 


ean and the atti not halon the lord is. bound d to > preset erve 
that which is marked; and‘is at liberty to abando ? 


and if he is’ Souda preserve that of wud the owner i is ‘ane 


‘known, he has a lien for the salvage. Nicholson v.. Ci 
2 A. Bl. 257. *it was admitted by Eyre, Ch. J. that salvag 
would be due for goods lost by the perils of the seas, thougt 
not for goods which accidentally floated away in a navigable 
river. Secondly, the defendant had one entire right to save 
the whole of this wreck, and the plaintiff could not restrain 
his right to the saving. the. parts which he could net» 


preserve, and forbid him to touch that which ees sate 


couldsave. He acquiesced in the defendant’s act; od a 


acquiescence goes to the whole. If the defendant once began 
to save the ship, he was entitled to save the whole. [Mans- 


field, Ch. J. You state it as a duty incumbent on the —— 
save the wreck: where do you find that duty? I consider it 
not as a duty, but as a mode prescribed by which the lord 
shall entitle himself to the property, in case the owner ‘tek 
not claim it. Would any action lie against the lord for not 
saving wreck?] FPeckwell contended that it would. [Laws 
rence, J- Did you ever hear of such an action?] In this case 


the owner was unknown to the defendant until two days after 


the - was entirely destroyed. 


d; so that if - 
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~~ Mansrierp, Ch. Js The plaints ’s agents’ eomeneniglegée cust 
_ about the ship: he he had men on board working on her before = Ruding © 
“she went to pieces.. Though the defendant might not know ve 
the owner, it was montages 4 notorious in n the neighbourhood 
‘ who the ywner W ae 
ite Sebel Be PGGHs Hee Ri Geile eee os 

~ Lawrence, J. ‘See to aie ieee be dirjreinettes soul | 
go! We should have lords of manors going on board vessels 
-and saying, “Here is a crew on board, but I know not the 
owner, and I will, therefore, break the ship to pieces.” All 
“would be violence and eee 


see | ~ Rule refused. 
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IT: , Serj, nie that a fine atiiglst pass. siaiiaiak the fol- Affidavits of 


oe ape =. th know- 
lowing circumstances. Tindal, one oi the conusors, was de- tevin ents “OE 


tained a prisoner at Verdun, in France; the notary public to fines and Poa 
‘whom he applied there, refused to put his attestation to the Sliced aan 


nt, unless the conusor would pay him a large per be authentica- 
‘centage on the value of the lands conveyed. This Tindal ‘<4 28. tie 

tus ed 5 de swore the affidavit before a ‘person named Faron, ie . foreign 
at Verdun, and it appears by an affidavit now produced, and sage eae 
toads: by-a banker now in London, that Paron is a justice of instrument of 
the peace, resident at Verdun, and authorized to administer Se oe 

Z 

an oath. The extortion of the notary appears by the — property into 


cate in E warrings of neat: the conusor himself. : an enemy’s 
. country, the 


_ peak Ms 


Oe court will dis- 
e Cor t held aeaethte: ‘was insufficient ; if'an affidavit of pense with 
~as well as of the acknowledgment, had. been made [P¢ ., notarial 
the ‘onusor before the same magistrate, it might have suf- But it must 
ficed's but any motion to dispense with the usual practice of De upon allida- 
the court, must be bottomed i in an affidavit of the circums cumstances. 
stances which take the case out of the general rule, and in 


3 ce there i is no a, =. yw 
| Ze : Rule refused. (@) 
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a ros “THIS was an action upon the case. The declaration « con 
daraage be the tained three counts, the first of which: stated that the defend- 
plains un- ant unlawfully placed and kept, 1 until the time of the g grievance, 
though the UPON. the common highway, a large quantity of Time, h me 
peer one rubbish, and dust, dy means whereof, divers large quantities. 
a ae lime, and other dust and light particles, were raised by the 
defendant, he wind and air, and blown over, upon, and about the highway, 
= by means whereof the plaintiff’s horse, drawing hi Ss. chaise 
At least if along the highway, was so frightened, that he ran a drags 


the mischief the chaise over a certain other large heap of bis 
n 


b } ire 
> vert ~ lying and placed i in the said highway, dy means whereof oO 


poe ae of the shafts of the chaise was broken, and the horse being | 
third person further alarmed thereby, ran and dragged away the chaise, 
not sued. — with the shaft thereof so broken, with great speed. and vi ee 
line” orice! lence, by means whereof the plaintiff was thrown with vic olence 
in a highway, out of the chaise, and greatly cut, bruised, and. wounded, d, and 
m6 nae = his chaise was damaged, and the plaintiff, by 1 means of the. 
frightened the premises, also became very ill, &c. The second count stated, 
= ats >» that the defendant wrongfully placed and kept upon a. public 
carricd him highway a large heap of rubbish, dy means Bittle divers 
into contact Jarge quantities of dust, and other light pa Pas es, were raised 
sion, bass and blown about by the. wind and air, an issued there: rom, 
voiding which and were carried about and over the said highway, wherebe 
pO ac the. plaintiff’s horse, which he was then driving upon. the high- 
other rubbish way in a certain chaise, was so startled, that he ran and car=. 
atte o ried the chaise with great force and speed across the highway 
and was over. towards a wagon then and there passing, to the great and 
ee res imminent danger of the plaintiff, who was then in the chaise ; ‘ 
that upon a Whereupon the plaintiff, in order to *avoid being carried anc L 
count stating forced against the wagon, endeavoured to pull.and bring the 
reid ot re, horse round tothe other side of the road therefrom ;, ¥ ce ; 
cover against so doing, and endeavouring to avoid the i imminent danger of % 
= | and from the wagon, the chaise was forced. and carried 1 upon 
315° and over a certain other heap of rubbish or dirt then Be 
and being in the highway, whereby one of the shafts of the 
chaise was broken, and the horse so terrified thereby, th t at_h, 
ran off with the chaise with great speed and violence, wh rereby _ 
the plaintiff was thrown out of the chaise with. great, violence, 
and.greatly wounded, and. the. chaise was broken, and the 
plaintiff became ill, &c. The third count stated that the de 
fendant wrongfully and unlawfully” placed. and kept a quantity. 
of lime and. other rubbish at the side of and upon a public’ 
king’s highway, from which rubbish there was raised and 
blown about by. the wind, a great cloud and quantity of Time, 
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and eeier dust and light particles; by means whereof ' the plain > 


tiff’s horse then and there drawing his chaise along the high- 
way, ' was so startled that he ran away with the chaise with 
great violence, . and by means thereof the plaintiff was thrown © 
from the chaise, and was wounded, and the chaise was broken ; 
pe Aca of the premises, the plaintiff became sick, was. 
ited from transacting his lawfal business, and” was 
obliged to expend money in his cure. Upon the trial of this 
baat at Westminster, at the ‘sittings after last Hilary term, 
before Mansfield, Ch. J. the evidence was, that some brick- 
layers employed by the defendant had laid 14 barrows full of. 


finde Habbish Bifbie the defendant’s door ; the plaintiff was 


passing in a sipgle horse chaise; the wind did raise a whirl- 
wind of this lime rubbish, and that frightened the horse, which 
usually was very quict ; he started on’ one side, and would — 
have run against a wagon which was meeting ‘them, but that 


_ the plaintiff hastily pulled him round, and the horse then ran © 


over a lime he gy dying before another man’s door; *by the 
hock the shaft was broken; and the horse being still more 
alarmed by it, ran away and overset the chaise, and the plain- 


tiff was thrown out and hurt. Mansfield, Ch. J. was of opi- 


nion, that the allegations in the first and third counts were not 
ubsta’ tiated, and that the charge in the second count was 
er the real case, and upon that count he directed the j jury, 


aor the € mishap was occasioned either by pure accident, or — 


Owing to the plaintiff not being a very skilful charioteer, ‘the 
plaintiff was not entitled to recover: if the placing of the lime 
rubbish before the door was no more than a person would do 
in the usual course of business, it might be considered as a 
mere accident: if there was blameable negligence, they would | 


find for the plaintiff. The jury found a verdict for ‘the de- 


fendant. SS 


herd, , Serjt. now moved that the verdict might be set 
aideand: anew trial had, on account of a Supposed misdirec- 
tion of the Chief Justice. ‘If the defendant was to blame in 
the first instance in placing the rubbish there, it is not enough 


a him” to say, that if the plaintiff had not pulled his horse 


€ So hard he would have escaped the danger: the law is 
T made merely to protect the most skilful, but all the king’: s 


subjects i indiscriminately. If the trap-door of a cellar be left 


open, a child may easily fall into it; but it is not therefore 
innocent, because a vigilant and active man may avoid it. 
Nor is “the ‘multiplication of dangers arising from the acts of 


several persons, an excuse; for if it were, the person who 
placed the second heap of lime rubbish might equally say, it 


was not my heap that caused the injury, but the dust which 


He 
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1810. blew from the defendant’s heap... The cause of the misc rief . 
ar ieee” which happened i in the plaintiff 5 turning suddenly to. 
v.< «the: PROB: is the putting the first heap. of rubbis ix 
Bewicke.' road; it cannot be attributed to accident, and it-ought not to 
* 317 have ‘been. left to the jury to decide, whether. *t e placing 
Fabbishes in- vee road, rasa ‘was a criminal: huisat ce, was 2 


Poste didi sence Aad deiaacentt;saeho ach: a 1 
workmen, who placed rubbish in the road, seni cra — 
the damage sugtsined, és a bane ieee vas tt 

turned. a 


‘bh gecer ec Ch. z; I i Si I told bie wre it they: 
thought the plaintiff’s running against the second eo 
bish was owing to his not being able to manage the aaa 
they should find for the defendant. But is not. this. too. Tes 
mote to affect the defendant in this action? Here gia reap OF 
rubbish: the dust rises from it ; the horse runs towards < 
wagon, and the driver, w wishe ut: necessity, ‘heahiiey rithout. 
the necessity of turning his horse so violently as he did, on 
him that way. I rather think i it is either — or — 
in the driver. et sa weet 


oeaarmsinea I. The immediate and p p ‘. oxi n 
unskilfulness 9 hiss it nee ee 


ee ag fa 38 A at ie + te ; = 
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Inan action ‘THIS was an action of covenant — canst me 
of covenant on who were. members| of. the: Sun fire-o pon ; 3 
an insurance . 
against fire, a containing a policy of assurance against Gres The defendants 
seater ay pleaded, that the damage sustained amounted to : 100/, stone 
money paid More, and averred that after they had notice of the loss, they 
cag a tendered that.sum, and they. paid the money into cour bib | 
il, c. 37. 7, Plaintiff took out he money, and took issue on the: amount. 
the damage. Upon the trial of the cause at. W. sti nsters a 
* 318 the sittings *after the last Michaelmas term, before Mansfield, 
ee Ch, J. abe J jury: found: a werent for pi e defendants. nat res ais 
hobomiveca. ee 
tig Shepherd, hens in. filam dete obtained. a rule nisi. for 
arresting the judgment, upon the. ground that the-action | eins 
brought to recover. uncertain damages, a tender could not be 


pleaded. at common law, and that the statute. 19 Geo hee 37 


RS 
A 


Hh x me 


Ss 7. which enables the defendant in marine polis to pay 
ney into court, did not extend to. this species of policy: he — > 
admitted that the right to plead a tender and to pay money 


imto court, were ¢ convertible, and observed, that the court. 
‘ound had permitted a tender to be pleaded in 


upon that g 
cases of marine policies. The preamble of the seventh sec- 


ecites the hardship of puttmg the defendants to costs in 
actions upon such policies, which, by reference to the forego- 
ing sections, is found to be policies on ships, no other policies 
being therein described, and the whole purview of the act is 
to regulate marine insurance’. Before this act, as therein is 
ruly ‘recited, defendants: on policies could not bring money 

wt nor plead atender. Anon. 11 Mod. 270. It was 
“held that a tender was not admissible on a policy of insurance, 
“ Butin Yohnson v. Lancaster, 1 Str. 576. the court held on 
demurrer that'atender might be pleaded to a quantum meruit. 
In 2 Bos. & Pull. 234. Fail v. Pickford, in assumpsit against 


‘eiepacetieed to “~ reer into court. 
sedis Serjtis now votioniad cause. T he plaintiff is not to be 
silicic first to put the money in his pocket, as he has done, 
—_— to baliject to the sufficiency of the plea under which 
accepts it. (Lawrence, J. Whe act of the parties cannot 
E ace ‘that to bea good plea in law which is not such.] ‘The 
words of the seventh section are general, and apply to policies 
of insurance against *fire as well as other policies ; and all 
insurances, whether marine or against loss by fire, are equally 
within the mischief, It is equally dangerous and inconve- 
nient in the one case as in the other, that a defendant, who is 


: willing to pay what is justly due, should be compelled to ‘go 
se It is incumbent on the plaintiff to show that the case is. 


V : nin the mischief. The same defendants have in other 
: repeatedly pleaded the same plea, but the legality of it 
has? ‘never come imto question. It was first Adelpon: some 
_ since by Bayley, J. then at on bares? i ines 


} 


= Shepherd and Rest, Gerjisipl im. support of ae sles. : “This ie 
not cured by verdict, and as the objection appears on the re- | 


cord, the'court is bound to arrest the judgment. ‘The whole 
purpose of ‘the act is to facilitate the maritime commerce of 
Great Britains the title confines it to that object. it some- 
times happens that matters totally distinct are comprehended 
in one act of parliament, but where the subject matters are at 
all cognate or connected, as here they are, the act must be 


_ €onfined to: the subject matter which the title and preamble 


urport to regulate... The yin section, exempting from | 
Vol. A. cVEKS 


‘for goods lost by sinking in a barge, the defendant 
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the operation of the act persons resident in. Turkey, &c. deci-. 


deally proves this: that clause cannot apply to fire i insurances, 


_Mansrizxp, Ch. J. How does ‘aes ine cons 
strue it as you will, relate. to. marine insurances,» or regul: 
them? It i is quite out of the title of the act. It probably 
curred to some person while the act was pending in parlia- 
ment, that it was a very hard thing that defendants fern poe 


pay money into court in actions. on policies, and he therefore — 


inserted this clause. It has nothing to do with the purview 
ofthe act. The mischief is *exactly the same in the cases of 


marine and of other insurances, and possibly the person who | 


framed the clause might have that in his contemplation; and 
itis hard, to believe that there would not have been by this 
time another act of parliament to redress this grievance, if it 
had.not been apprehended that the existing law already ap- 
plied toit. If the counsel for the. plaintiff wish to. take. time 
to inquire into the practice of other insurance offices, a 
find any thing in the course of the present term to alter our 
judgment, let it be mentioned to us; but here is a clause, cer- 
tainly general, and the words are large enough to extend to 
ali policies of assurance : the plaintiff himself, in his declara- 
tion, calls the defendant’s deed poll.a policy of i JORLERE ce: and 
the question is, whether there be any. thing in in the act-w 


necessarily. confines it to marine insurances.» The: yi son 


purview of the act relates certainly to marine insurances; but 
how many cases are there, as it has properly been admitted, 
where acts of parliaments extend to eninge sind ae 


_ their purview! . | eR 


‘Heatu, J. Tam of the same opinion. — The indehiet is 
the same in both cases, and the law is the same; ce 
position of cotemporaneous usage favours this _ coe ne 
As to the last clause, reddendo singula singulisy i it applie: 
to such Parts: of the act to which i it is applicable. 2 


| Cramare, F. The’ words are plain and unambiguous, alk : 


thaeo' is nothing 1 in the statute which necessarily vais it bes 
axtag 


the case of marine insurances. | 
3 OR i 
‘Lawrence, s Unless there is something i in the act which 
necessarily compels courts of justice to restrict its. operation 


to marine policies only, they must construe it *as extensively | 


as the mischief, and there is as much reason to have money 
ped: into court on a fire insurance as on any others. > 
Rule discharged, unless stronger reasons, 
in: favour of it should. ve aan 
within thetémm. 24: (aps wale 


es he case was not again mooted. 
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nt THIS. actee areas brought by the plaintiffs to recover ue hy ee 
aera bo ‘their bill for business done by them as solicitors al 2 


sfendant, who had been a bankrupt, in obtaining: his bankrupt’s 


Upon the trial of the ‘cause at the sittings after cers age = 


er “Michaelmas term, at Guildhall, before Mansfield, Ch. J. ed and deli- — 


_ the plaintiffs obtained a verdict: for the amount of their de- Yeredamonth 


before he can 
mand; but an objection was then taken, upon which also Best, sue thereon. 


Obtaining — 
Serjts; in Hilary term, obtained a rule nisi to set aside the ae Ee 


verdict, and enter a nonsuit, that the bill, which had been de- Chancellor's 


‘livered by the plaintiffs to the defendant, had not been signed * signature, is 


business done 


- gpiag pursuant to the statute 2 Geo. II. c. 23. s. 23. > cane. 


“Shepherd, Serjt., now showed cause against this rule. This 
species of ‘business is not business in any court of law or 
equity, nor subject to taxation by the officer of any court, and 

nerefore the ‘statute does not apply to it. This is neither 


| business done for the petitioning creditor, the costs of which, 
up to the time of the choice of assignees, which by 5 Geo. I. 


Cs 30. s. 25. is to be paid by the petitioning creditor, and is 

cable by the commissioners of bankrupt, nor is it of the de- 
sor ption of such subsequent costs as by sect. 46. are directed 

be paid by thé assignees, *and are to be taxed before the * 322 
einen ‘This is business done for the bankrupt if applying: <<. 
to his creditors, and to the Lord Chancellor in order to get his 


certificate signed by them; and none of the statutes passed 


respecting bankruptcy at all apply to it. Since this statute 
expressly gives the master authority to tax the costs, it is to 
be inferred that he derives it from this only, and did not be- 
fore that ; act ‘Peaness it, and the act certainly does not extend 


ree ae eres 4 


bee a a wee = | . 
“Maxsrrexp, Ch. 3: That is true ; and that circumstance 
fer a time begat doubts im the Chancellor, whether he could 


issue an attachment in such a proceeding; but it is now set- 
tled that he can: and it is very reasonable that it should be 


~ 805 otherwise it would be in the power of an attorney to plun- 


‘poor bankrupt, and he would have no redress: but it is 
now decided that all proceedings by petition to the Chancel- 
lor are ‘proceedings 1 in chancery; and causes of the utmost 
magnitude and importance come on in that shape; and this 
is a proceeding in the cause, and’ taxable by the master. I 
should have thought that the business done under the com- 


- Mission ‘would, without the aid of the statute 5 Geo. II. have 


been taxable by the masters In rings cases, assignees 


’ - 
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isto. have only to get in'debts under the commission, and have ne 
~~———--———- business before the court;-but here is a. proceeding in court. 

Holmes 
v. An application must: be inde: to the Chancellor, to have his 
Raxvignn signature to the. certificate, and it has long” been settled, that 
v4 ‘where a bill contains one item which is a proceec aC ing 1 in. a 
court, all the residue.of the bill, though it bee even a bill mere. 


ly for conveyancing, is taxable.” ei a: 
| The Court ‘enstactidllg concurred i in » making eee rule for 
: a nonsuit © | : RES 58 
ae : , eae Se | Absolute, 
~*~ Best, in support of the rule. ~~ ia menor 
8993.0 Sa 5 Hours against Kernisos. jn nas 
May 15. ee aoe eitvesttagneies 


Sas 


she debt ne-> THIS was an action. kecthd by: the counog chancery. 
payable after Lbe defendant was a banker at Norwich, and had failed: the 
sight, until it plaintiff had some years since deposited money with him, for 
for rn which she held his promissory notes, payable ata certain 
Therefore, number of days after sight, and bearing 3 per cent. interest. 
Nghe °f' Upon these notes the action was brought, and the defendant 
no barto such pleaded the statute of limitations. Upon’ the’ trial of this 
Aas es a cause at Guildhall, at the sittings after jase Hilary term, before 
presented for Mansfield, Ch. J. the defendant insisted on the statute, but 
payment six offered no evidence that the bills had ever been presented for 
fe cctie payment six years before the action commenced, and ‘there 
comimenoed, was on the other hand some evidence that the bills: were still 
: unpaid; for the chief clerk of the banking house’ produced a 
book containing an account of the notes of this description | 
which had been issued, and such of them/as_ were pall from 
time to time were marked in this book as paid: but no’ such 
mark stood against the entry of the plaintiff fal notes. “The 


jury found a verdict for the: scum 


eos _— 


Best, Series now Soved fos a ryle nisi to set t aside the 
verdict, and have a new trial. ; a Bale at | 


But The Court were ¢ clearly of opinion, that. since n 
arose upon a bill payable after sight, until a dretienpiniont Sie 
payment, and since there was no evidence that these bills had 
ever been presented for payment, there was no proof ofa 
complete cause of action at any previous time, from which. 
the statute of limitations could run; they had, ‘therefore, ney 
doubt upon the question; and | 


Refused the vale: 


7“ % 


ei 


2 


E cL, Seriti had obtained a rule nisi ‘to set. “calle if atin 


die award: eabich had been made in this case, on account of tors have pow- 
er to examine 


-the admission by the arbitrators of improper evidence. The the parties in 
‘action was brought for goods furnished by the plaintiff, who the cause,they 


may waive the 
was an ironmonger... Livermore, a witness, who proved the oyicction ta. 


delivery and value of the goods, was the principal manager ken to ‘the 
> competency of 
of the plaintiff’s trade : and he received for his services a cer- 2 Vit ress. that 


tain salary, and besides that, a certain proportion per cené. on he has such an 


interest ‘that 
the profits of the plaintiff’s whole trade, and inclusively, on) ona 


the profits of the demand. in question. ‘The defendant’s at- have been 


torney insisted before the arbitrators that this made the wit- ™ade i 
no 


ness a partner, that he therefore ought, to have been made a ground ofnon- 
: Aapleinnt. and that. the plaintiff alone could not recover. suit in:an ac. 


: : s 
9 bitrators, after. further examination of the witness, ernbt.’ hea 


awarded aes “0. be paid, to the. Plesatitl ete Reeds +. dormant part- 
ner, who is 
os ROL * ‘privy ~te 


sa ed $i Serjt.,. now dacaeka cause against this rule. - Tt the: contvaet, 

might. with equal propriety be. contended that every broker orth aie ie 
who. has a per centage on the goods he sells for a merchant, is partakes the 
sr with him... Not only would the court assume that pei - the 
pss n 

| 1¢ arbitrators had found the fact that the witness was not a therefore = 
gasinete. since. they overruled. the objection, and have made onght to be 
their award in favour of the plaintiff; but they now expressly 4i7 joinedasplain- 
swear, that they. were of opinion that the witness was not.a ‘For such a 
partner, and the witness too expressly denies by affidavit that neKet ree 
he ever considered himself as-such. Nothing is shown. tO maintain: the 
impugn the justice of the award; and the objection to the @¢tion. 
witness, as being incompetent on account of his interest, was 


never taken before the arbitrators. 


og = BPS. / 
- *Peckwell, in aabport at his les . The objection, faced * 395 
on the partnership, involves the objection to the admissibility : 
of the evidence. Young v. Axtell, 2 H. Bl. 242. is in point. 
The bills were delivered in the name of Lloyd & Co. and 
. the court will easily presume that Lloyd & Co. means Lloyd © 
Livermore: and then the objection amounts to this; ‘that 
the arbitrator-has examined the parties in the. cause, Which if 
he is permitted by the rule of court to do, yet itis a Aiscre- 
tien whieh no arbitrator ‘ougne tO.OXEPCSC. is, 23%: ace Ses 


es sas Muadiea by Ch, J. ‘The question as to the partnership 


$26" 


1810. | was decided in the case of Mawman v. Gillett,(a) which was 
an. action brought by Mawman, a bookseller, against the print- 
er, for. not insuring the travels of Anacharsis; and it appeared. 


“Loyd 
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Aveiieaile. that several other booksellers, and *amongst them Evans, a 


* 327 


witness, had a share in the work; but inasmuch as Evai 


never contracted with Gillett, but Mawman was -_ nly os- 


Feb. 13, 1809. 


A contract THE plain tiff declared, that in con- 
to do certain sideration that he would employ the 
work within defendant to print certain works for 
six months, the plaintiff, on paper to be delivered 
and) to. insure by him to the defendant, for a reasona- 
from fire the ble reward, the defendant undertook 
employer’s to cause the plaintiff to be insured 
materials,does against loss and damage usually insured 
not bind the against, that should happen to the pa- 
employer to per by fire, whilst the same should re- 
furnish the main in the cave and custody of the 
materials defendant by virtue of that employ- 
within the six ment; the plaintiff then averred, that 
months. he employed the defendant to ‘print 

And though certain works, and delivered to him 
by extending paper of the value of 5,000/ and that 
the time, the while the paper remained in his eare 
risk is pro- and custody, the same was consumed 
Yonged, the by fire, in sucha manner, as to be such 
‘defendant a loss as before the time of the pro- 
continues lia- mise was usually insured against, and 
ble for loss by became totally lost, and was a loss usu- 


fire, unless he ally insured against, and that the plain-. 
previously a- diff, at the time of the loss, was interest- 


bandons 
contract, 
account of the had not insured. Upon the trial of this 
delay. cause, at Guildhall, at the sittingsiafter 

There isno last Michaelmas term, before Mans- 
general  eus- field, Ch. J. the plaintiff particularly 
tom of trade, endeavoured to ascertain a point which 
bywhich prin- had long been disputed between the 
tersare bound booksellers and the printers of the'city 
to insure for of London, whether there subsisted 
the booksel- any general custom of the trade, which 
lers the paper bound the printers, so long as the pa- 
of the works per delivered them for printing books 
which 

rint. ' it at their own expense for the book- 

Ifthe osten- sellers. ‘The facts were, that Mawman 
sible proprie- had eraploy ed Gillett to print a diction- 
tor of materi- ary, and the Travels of Anacharsis, 
als enter into Gillett engaged to print the latter work 
a‘contract for in six months, and to insure the plain- 
work to be tiff’s paper: he was to begin it in Ja. 
done thereon, uuary, 1806, which he accordingly did, 
it is not ne- Mawman referred Gillett to Beaumont, 


the ed to. the amount of the said value, and 


_eessary” ‘that the editor, for copy: it was not fur- 


in» an action nished so fast as the printers wanted it. 
brought —on Gillett Reeepediy complained of it, and 
the contract 


-Mawman against Gittett- ‘ 


press certain to. geo but isa 


on averred a breach thatthe defendant 


whether the plaintiff were bound toi a 
they continued i in their possession, to insure. 


test t PES 


often applied both to the plaintif and 
the editor for more; but on account of 
a domestic affliction which Seaumont 
had sustained, the copy came’so slowly, 
that one or two sheets ‘still rem 

to be printed, when, in December, 

a fire happened in the plaintiff’s 
ing house, which consumed the whole 
of these two works, It appeared that 
the plaintiff had sold about 20 han-. 
dredth shares. in these works to vari- 


ous persons, but he was the only. per: 
‘sOn known to the defendant _ in the | 

Evans, a witness, who was ~ 
_ called to prove the contract, had: pur- 


contract. 


chased some of the shares. [t was ob- 


jected that Evans was not an ‘admissi- 
ble witness: the Chief J peti 


firmed the’ existence of 
eustom in the trade. 


- Vaughan, Serjt., on a former day in 
this term, moved for a rule 7dési to, set 
aside the verdict, and enter a nonsuit, 
upon two grounds: First, on the point 
reserved, that the testimony of: Evans _ 
was inadmissible; ; secondly, that the 
defendant was discharged by the plain- 
tiff’s laches, in not supplying the whole . 
of the copy within the six months, wit oe 
in which the. plaintiff had_ én 
print it. ‘Tt was a very ¢ Fe 


‘any general 


sure for twelve months or for six; and 
the editor, who ought to have supplied ~ 


- copy faster, was the plaintiff’s servant,» 


not the defendant’s; and after the pe-— 
riod had expired, in which the work” 
ought, by the mutual exertions of both : 


parties, to have been completed the 


ordinary rule would apply to: ‘i 
the plaintiff must bear: pee aie 
paper, and the defendant the loss of - 
his printing. The defendant from time — 
to time remonstrated against tlie delay, — 
which was all he could, do See: © 
forming his part of the contract. 


another, who has secretly purchased a share of him, but is no party to the contract, cout 


be joined as a co-plaintiff. 
Nor could such dormant partner sustain an action. 


Therefore the dormant partner is a competent witness to prove the contract, fier iiaeie ae 


go ea 


weer fee Ae bet. 
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altace: shall not sue you. Young v. Axtell was a case 
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tensible: man, the court held that he was the only proper 1810. 
laintiff, and with good reason: for the only acting partner “Tie King 
might. owe much money to the defendant, which the defend- iv. ~ 

ant might set off: but if the plaintiff and the dormant partner “Treble.” 


had sued, that debt of the acting partner could not be set off. 


re is a material distinction between the case where part- 
ners are defendants, and where partners are plaintiffs: if you 
can find out a dormant partner defendant, you may make him. 
pay, because he has had the benefit of your work : but a per- 
son: with whom you have no privity of communication in your 


against a dormant *partner who had an annuity. That prin- *328 
iple has slong and long ago been decided. There is nothing - 
in the objection: the arbitrators have, by the rule of reference, 

liberty to‘examine the parties in the cause, and in many: Cases 

putes ee be attained. without it. 


ee - Rule discharged without costs. 3 
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~The ‘Kine against TREBLE. Mil 19. 


ae THE prisoner was indicted in nine several conte, for the The maker 
several offences of forging, uttering, and disposing and putting of anote, pur- 


orting to be: 
away as true, a certain false, forged, and counterfeited pro- anal pa ag 


mand, at his, 
ert 4 creed of the following tenor: I promise to pay” the ‘own Mesa 


‘a . London 


gE RP ee le ee ua gets Sta er $ tite ese = 4% :: u bg 
ee aeiges Hs be zi OR AEROS oe ei Ba MGS ek AE ie Ft Ee 
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The Court held, that as there was 
roof of any express contract from 
| lair tiff to the defendant to supply 

] opy in six. months, the de- 


fend dant’s engagement to. print it it in six, 


months — was only conditional, in case 


_ the copy should be supplied fast enough, 


but it did not. create, by inference, an 
engagement by the plaintiff to furnish 


it in that time: it would be an answer - 


to any action that might be brought 
inst the defendant, for not printing 
worl ¢ within the six months, to say 
copy was not supplied fast 


pie th: ‘but here, notwithstanding the 


delay, the defendant went on with the 
peiaakilg ‘as fast as the copy came; and 
so long as he continued to print, his 


contract to insure’ continued: there- 


was no abandonment. of the contract on 
AS 


his part, and mere complaint of the banker? s, and 


delay was not sufficient: if he had not paid at ei- 
wished to exonerate himself from all ther place, is 
further risk, he should have required a competent: 
the plaintiff to take back the work. . witness to | 
prove. whe- 

The Court refused. the rule upon ther he has. 
this point, but. sdbiaiiil it on nae point made it paya- 
reserved. | . ble. at the 
banker’s 

Shepherd and Lens, Seties on this where it pur- 
day, showed cause against the rule, ports . to .be 

which : : payable. 

. The. eoun- 

Vaughan and Onslow, Serjts., endea- terfeit making 
voured to support. _ ofany part of a 


genuine note, © 


The Court discharged the rule. - See which | may~ 
the reasons in Lloyd vy. Archit, su- give it, a grea- 
pra. ; ter currency, 

? is forgery. 


Therefore, if a note he made payable at a country banker’s, or at his banker’ ’s' in London, 


who fails, it is forgery to alter the name of that London banker to the name of another London 


bauer, with whom the maker makes his other notes payable after the failure of the first. 


we 


328 
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bearer,on demand, ten pounds, here, or'at Messrs. Rain i 
“— tom, Newman, Romtshottom & Co. bankers, London. Fo ‘= 
ingbridge, the 1st day of Fuly,1808. For PF ‘rancis, Fohn, and. 
James Kelleway. Jno. Kelleway. With intent to defraud. 
Samuel Hawkins and Henry Phillips, Messrs. Kelleway, and 
Messrs. Ramsbottom & Co, respectively. The priso or was 
tried-at the Horsham Lent assises, 1810, before Macdonald, 
C. B. when the jury found him not guilty of the forgery; but 
guilty on all the other counts. The evidence was, that the 
prosecutors, Messrs. Kelleway & Co. were bankers testing: 
at Fordingbridge, in Hampshire, from whence they *issued 
their reissuable notes, originally made payable to bearer on 


demand, there, or at the banking house of Bloxam &~ Peel 
London: about the 14th of September, 1809, upon” chsboaliane? 


of that house, the prosecutors appointed another banking house 
in London, (that of Messrs. Ramsbottom & Co.) at which 
their notes were thenceforward to. be paid: and’ caused’ an 
engraving to be made, containing merely the words, ‘ Messrs. 
Ramsbottom &F Co.” and having printed these words on small 
narrow slips of paper, they covered the words in their notes, 
“ Sir Matthew Bloxam & Co.” with these slips of new print- 
ing, which they fastened on with gum water. In June, 1809, 
Messrs. Bloxam & Co. having paid for the prosecutors ¢ 
number of these notes, amounting to about 730/. made them 
up into a paper parcel, directed to the prosecutors at Fordings 
bridge, and booked the parcel at the Swan with two Necks, in 
Lad Lane, London, to be sent to them by a coach; but the 
parcel was either lost or stolen between London and Salisbury, 
and it never reached the prosecutors’ hands. It. appeared 
that the note in question was one of these lost notes, of which 
many were found in the possession of the defendant, who pass- 
ed it off, having a slip of paper bearing the words, Ramsbot- 
tom &P Co. pasted over the words Bloxam & Go. in like 
manner as the prosecutors had altered their other areata 
order to identify the note, one of the Kelleways was called as 
a witness, who proved that the parcel containing the notes so 
sent, was never delivered to their house ; consequently, that 


the name of Ramsbottoms was not afixed by themselves ; _and 


the guard and coachman who accompanied the coach to Si 
bury, proved that the parcel never arrived so far — 
as that piace. | | ae Fite cae 


an ® 


 Kepopiles, Cini Serjt., for the détendant: Piokjeieede pase 
that this alteration did not amount to the offence of *forgerys 
Secondly, that Keeway was not a competent witness to prove 
that the alteration was not made by himself or partners. The 
Chief Baron overruled the objections, but’ reapres the judg ge 


“ ¥ ‘ 
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irae 3 sige he pete 
for the eeiaente: divans which i is nae eadnealt 
tatutes, is described by Hawk. Po Go cy 70. 8. 2.4. 
ot clear ‘that at the time of writing that “passage, the 
making of a false promissory note would have been a forgery. 
Thea athor, i in explaining his definition, expressly says, that 
0. constitute a forgery, the alteration must be in-a material 
parts at the; instrament: and he cites 3 Inst. 169. and 2 Mo. 
lakes Allen. In that case the obligee of a bond, con- 
‘or the good behaviour of his’ apprentice, altered the 
ty from pounds to marks, and because it made the bond 
,and diminished the duty to himself, the court of star 
daamiior. held it was not a punishable forgery’: otherwise if 
he had increased the sum, or if he had. diminished the sum 
with intent to prejudice any one. °So, if a conveyance of the 
manor 0  Dale-be:altered by inserting the “ beautiful” manor 
of Dale, it would be no forgery, because it is wholly immate- 
rial. If the notes had been altered in a material part, as by 


accelerating the day of payment, that would have been a for- , 
gery. Mastery. Miller, 4 T. R. 337. Bat not so where 


alteratio: a in the day of payment does not accelerate it, 
fackson Vv. Piggott, Carth. 459. The place of payment is” 
t of the ceesiedo caves the payment of the money is 
substance of the contract, and it is immaterial where itis’ 
o be paid:.if it were not so, it would be necessary in’ every” 
aildrakion: upon a. promissory note, to show where it is made 
able, which is not required. To make thé bill good, it is® 
only, requisite that a holder should be able to resort to some 
solvent person. — On this *bill there is a solvent person, the’ 
nouse of the. drawers, and they alone; for the instrument is 
it purport to be, obligatory on the bankers to 
riterion whether. this be a forged note or not, ; 


canno rt questioned but that: they are ‘still liable thereon. 
Sonsequently, the charge of forgery is gone; for the legisla 
ce never meant to inflict death as the punishment for the | 
intent to defraud, where the act, when completed, never can 
fraud, but leaves the instrument such, that after the prison~ 
's death the holder may still enforce it by law. If the hold« 

hen is still entitled to recover, he cannot be thereby de-' 
uded. . If Messrs. Ramsbottom had paid the note, they 
roulc have become the holders, and, therefore, would have 


their remedy on the-bill.:. ‘The makers cannot’be: defraidéd 


for as to. them, the act. only goes to obtain payment of the’ 
ote, and their promise to pay the money is genuine, and the’ 


er it is still available against the makers, and i ‘it : 


The Rnd 
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place where it.is to be paid is not onvitidials to the contract 
Secondly. There was no sufficient evidence to prove. that this, 
name was affixed without the authority of the Kelleway m4 


was urged that Kelleway was called, not to prove the Sans YY, 


but for an indifferent purpose, to prove that the parcel of 
notes never arrived; from whence it would follow asa neces-: 
sary inference, that the note was altered. without the author ity 
of the makers ; but there is no reason in the distinction: a 
party who cannot be called directly to prove that the note is a 
forgery, cannot be. permitted to do it indirectly.. Rex v. fbseryh-! 
ing, 2 East’s P. C. 996. Adams, B. refused to permit the ex- 
ecutor of a person whose name was forged, to prove the hand» 
writing of his testator, or the declarations made to him by the. 
Besoters on account of the interest he had as. executor. ne 


pies Sos the prosecution. Unless the pr inciple oh Rex 

’, Bunting be carried much further than it has hitherto gone, 
ae objection to the evidence of Kelleway is of no avail. 
[| Mansfield, Ch. J. It appears that the loss of the notes was 
sufficiently proved by other evidence independently of Kelle- 
way, for the guard and the coachman found that’ when they 
reached Safsbury the parcel was gone. But Kelleway — was 
not interested: for in this case Ramsbottoms had not paic 
note... And therefore the question.is not, whether if the 
paid it, the Kelleways would have been interested in swestlog 
that they had never authorized the payment, on the ground 
that a commission would be due. to Ramsbottoms in additior 
to the amount of the note; but here, since ‘Ramsbottoms have 
not paid the note, whoever might hold it equally had a claim 
on Kelleway ; and Kelleway was, therefore, disinterested. ] As 
to the first point, the alteration in the place where the note is 
made payable, gives the bill a fictitious oot of vescedicaw ich: 
it. would not otherwise, have; any circumstar which may 
induce persons mere readily, to accept the security of th : 
are. angistial to the instrument, and therefore the. onan 


ee ing of them is a forgery. In order to give currency to the: 


note, the prisoner falsely represents that the makers. have un= 
dertaken to pay it at.Messrs, Ramsbottoms : had it continued, 
payable at. Fordingbridye only, no person ata great distance 
from that place would accept the note in payment. Itis said. 


; that It could not defraud the bankers: but it is a frequent case 
‘that persons are condemned for forgery, in. having tie 
, bills. on bankers in the names. of; fictitious. HEIN, ‘3 ae 


> ee eo 
~ Kagwles, in reply. ‘This. is no a lomeeys but if it be one, 


_ Kelleway is nota person competent to prove it of himself, or 


to add. weight to the evidence of others; and the courtcad 10t. 
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apportion - are’ which the testimony *of the respective 1810. 
wie rent me he the minds of the jury in producing this ver- Theking 
dict. “The only species of credit which the law recognises, v. 
is not that by'which merchants are influenced in the choice of meal 
—— é superior opulence or good faith of those — 
are made responsible on the instrument, but only the number: 
of persons who are legally liable: if'a genuine bill is circula- 
d ‘eich six endorsements, of which three are fictitious, that. 
is clearly a forgery, because it purports that other persons are. 
legally ——- who’ are not so »; but this alteration does not 
se tl mber of persons who may be sued on this in- 
strument. The | increase’ of credit obtained from any other 
rcumstances represented as attending the bill, cannot make 
the alteration a forgery. 


sea ie pont - ull 


pte ges « a * “5 eRe 


epee = death was s afterwards passed on nabes prisoner. (@) 


e Sussex: pan -assises, 1810; - ~a circumstance Stowell to re ait of 
ord Ellenborough, Ch, J. delivered the note.and its facility of transfer, by 
1e ‘opinion ‘of tl the court. making it payable at a ‘solvent, instead 
- The judges held, that the act done of an insolvent house. (&x relationg 
teibe Ree was a false making, in Mri. Walford.) 
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ad B HESE- “defendatie were severally sideted ented RP -loamindies 
convicted, before Chambre, J. at the Lancaster summer assises, Foc tyes 
sen: knowingly disposing of forged bank notes. “Phe sing and ite 
indictment was the same in each case. The first ti?S away 
counterfeit 
ants in each (upon which no evidence was given) bank uotes, it 
poop actual forgery. ‘The second count in each charged ’'s not _neces- 
that the prisoner, onthe 15th day, &c. with force and arms, at $9 wav “tre 
Rein the county of Lancaster, feloniously did dispose of and note was so 


, vy a certain false, forged, and counterfeit bank note, Binoene oF 


‘1 

eno - of which was as followeth, (an exact copy set out,) to dafrasd the 

vith inter ent to defraud the governor ‘ined company of the bank — ~_ 
f England, he, (the prisoner,) at the time of his so disposing fence, and it 

oF*anid ‘putting away the same forged and counterfeit bank ——_ hag 

note, then and there well knowing such last-mentioned note i 


to be: forged and counterfeited, agaitiet the form of the statute, that the notes 


BO HS eee. , _." were furnish- 
een aa a5 . ed by the pri- 
soner, In consequence of an eaeidben made by an er Steaua: thereto by the bank, and 
tha teent. were delivered to him as forged notes, for the purpose of being disposed of by 


Halden ‘ 
and Others, 
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r sg the forged instrument to es a‘ 

~ for the payment of money,” instead of callings 
In the course of the evidence it appeared. 
question were disposed of to Yohn Shaw and jan mn os White 
head, the principal witnesses against the prisoners, who, ir 
consequence of a great number of forged bank note 


been circulated in the neighbourhood, were employed by he 


magistrates, with the approbation of the agents for the bank, 
to detect those who were suspected to be utterers. cibhe: pri 
soners did not pay the notes to Shaw and Whitehe | 
nuine, but those persons, for the purpose of detectit 


the prisoners, as supposed dealers in forged pear notes, to 


purchase them; and the prisoners accordingly procured them, 
and sold them, as forged notes; so that Shaw.and Whitehead 
were not deceived or defrauded in any of the instances, nor 
were any of the prisoners the first movers in the tran: 
they had with the witnesses ; neither did. it. appear by any 
direct evidence, that either of the prisoners, when he was first 
applied to, had any of the notes in his actual possession; but 


they. respectively produced them at meetings which took 


place subsequent to such first application. ‘The rest of the 


evidence was full and satisfactory, and the four first n meéd © 


prisoners were convicted without any objecti 


the form of the indictment, or to the insufficiency 3 ee act 
of disposal to constitute the offence created by the statute ; 


but upon the trial of Draper, it was objected on his behalf, 
1st. That the indictment was insufficient, as being too general, 

neither stating in what manner, or to whom, the notes were 
disposed. of and put away; 2dly. That the disposition of the 
notes established. by the evidence, was insufficient, inassauch 


-as the prisoners were solicited to commit. the act . pre 


against them, by the bank themselves, | 


y mez I ate df- their 
‘agents: on this point. the prisoner’s counsel. reextid to 


“2a case. of Mac Daniel and others, 10 State Trials, 492. &e. 
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Chambre, J. overruled the objections. The convicts all re- 
ceived. sentence, but the learned judge thought it proper te 


respite execution, in order to take the spinon of roe ju 


HpOP the objections, tlie | — cies : 


sie. aS Ste 
_ The case was argued in. the last Mi chaehnas term, before 


thet twelve judges in the Exchequer Chamber, by Yates, for the 


prisoners. He contended, that no person could so put him- 


self in the, place, of a judge, that he could be innocent iD pro- 
curing the repetition of a crime for the purpose of punishing 
- it, and that a material distinction *was to be drawn from the 


cases of Mac Daniel, Foster, 121. Norden’ s Case, Fos: r, 129. 
and Pgginion ¢ and gthers, 2 Bos. S Pull, 508. S.C. 2 4 ast’s 
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Pel ae taken together, namely, that when the o 
' : ot be ‘said to be taken znvito domino. [Lord 


¥ Pieeould. so apply this principle, as to make the as- 
or dissent of the disponee at ail essential to this offence, 
which is defined by the statute to be the disposing of and 
“putting away forged bank notes.] In like manner it is no 


~ offence to commit a cheat, or use a false pretence by the pro- 


curement of the’ person to be affected thereby. In Ward's 
Case » 2 Sire 74. and 2 Ld. Ray. 1461. it was held that a for- 
‘gery must be of such an instrument, that if it had been true, 
t woul Phere been to the damage of some one; but this act 
could not be to the damage of the bank, whether they are 
consideredas agents for the crown, as an independent corpo- 
‘ration, or as individuals, for they knew that the notes were 
» forged, and therefore could not be deceived thereby: all the 
_ offences created by the statutes on this subject, of 2 Geo. II. c. 
25.57 Geo. ll. ¢. 22.,15 Geo. II. ¢. 13. s. 11:, 18 Geo. I1l-c. 18., 
and 45 Geo. III. c. 89. are made offences only with reference to 
the party who is to be defrauded thereby, and in all of them 
the intent to defraud must be considered. Since Shaw and 
Whitehead were employed by the bank, the bank must be con- 
side ed as identified with them, and having entirely the same 
rivity. Consequently, there could be no intent to defraud 
ie bank, unless there was an intent to defraud Shaw and 
‘Whitehead, and it is quite clear on the evidence, that neither 
was there any attempt to defraud them, nor was it possible 
that they could be defrauded thereby, because the notes were 
‘not paid to them as genuine, but as false *notes. A master 
is quasi criminally answerable for the acts of his servants. 
‘Rex v. Bower, Cowp. 323. | 
econdly. The indictment is insufficient; for since the im- 
q ssues which have taken piace of ‘iiall bank notes, the 


setting forth the tenor of the note conveys no information at 


all to the prisoner of the transaction on which he is indicted : 
the same note may pass many times through his hands, and 
is the day, year, and place, have long been considered imma- 
l, it is necessary that the indictment should point out the 
name of the person to whom the forged note was disposed : 
Fones’s Case, Doug. 302. although the special verdict found 
Giwhon: the note was put away, yet it could not cure the de- 
fect of the indictment, which omitted to state that circum- 


_ stance. [Lord Ellenborough, Ch. J. observed, that the pre- 


sent indictment contained every word which the statute uses 


for constituting t the offence.]. ‘There are many’ ‘cases where — 


that pshauliceent, ‘Thus, 1 in an paarenene B for siaricn d mo- 


son supposed to be prejudiced oy ie The King 


¢ Rite 4 - Mansfield, Chief Justices, desired him to > 


336 


“1st. 


ve 
Holden 
and others: 


® 337 


1810. 
“The King 
ve 
th 
and. others. 


not “contain the words to any person or persons, but to put off, 


forged note was uttered or published, but only that it was ut- 


CS ee ee ee 
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c. 22, ee black act, an min dteeanen for 7 eee toa Howde | 
mist aver it to be done wilfully and | maliciously, because 1 ‘those 
words are essential to constitute arson, yet * ‘those words ar re 
not in the statute. So in an indictment for sending a threat- 

ening letter, the threatening letter must be set out. “$0: a | 
indictment for stealing goods from a furnished lodging, “must — 
state by whom the lodging is let. Rex v. Ann Pope, 1 Leach, 

377. So on ‘the statute of 8 and 9 WV. and /. an indictment 
for putting off counterfeit coin “ to divers ‘persons, »” was held 
ill, where the person was known, though the ‘atiite’s ays, “tO 

ahy person or persons.” 1 East’s P. C. 180. [Lord © peta “ 
rough, Ch. J. and Lawrence, J. observed, that this statute ‘did ‘ 


. wit 


ith intent to defraud the governor. ahd company of thet es j 
Ee ee ba Sere 
of England.| — pene <a 
* Lamb, for thé prosecution. As to the last dgjectian: the 
precedent of this indictment has been in use more than forty 
years ; it was settled by the ablest lawyers of the day, Ae 
numbers have suffered upon indictments thus ‘framed : ‘ir. 
states the offence in all the words used by the statute. - The 
name of the person to whom the note’ was put 'y coul 
not convey more full intelligence of the offence than the tenor 
of the note exactly set forth: the analogy drawn from other 
statutes is not applicable ; nevertlicless it may be observed, 
that if the tenor of the threatening letter, and the false token 
be set out, it sufices. ‘The indictment for putting off ‘coun- 
terfeit guineas to divers persons unknown, comprehended 
several felonies under one count; but pea Fel oe 
who tried the prisoner, said the names should t out, she 
was, nevertheless, convicted on that atenaseee “The old en-— 


ig Ses 3S 
tries in ‘Tremain, and other books, ‘do not "state dg 10m the 


* 


tered or published with intent to defraud. The offence does not 
consist in the actual defrauding, but in the intent to defraud ee 
and although the prisoner did not intend to defraud ee ‘Wit- 
nesses, and to pass the note to them as genuine, it t was oe 
intent to defraud the bank, and he sold the notes t to he wit- | 
SS ee 
nesses at an inferior price, for the purpose ‘of their uttering 
them to defraud the bank. Of the witnesses? agency for | the 


bank, there was no proof; but still if there had been, it was 


not, therefore, : as is said, impossible that the bank’ ‘should be 

thereby defrauded, for their agents might have practised a a 

fraud, and passed the notes instead of keeping: them, ~ Many 

persons have been convicted of uttering notes, bought for the 
6 
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ose of convicting them, Rex v. Palmer, 1 New Rep. 96. —i10, 
Tt was held a complete offence. to deliver a forged. note to ano- 7 
igi to the intent | that that other should utter it as true.. ‘The — iach — 
kdid Rot employ the witnesses for the purpose of ob- Stock. 
these specific Pik asi but generally 435 the he aimgpan %* 339 
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Phe, in seed If the treachery af the servants of the bank: 
would make the offence of the utterers complete, it would be 
putting the lives of persons in the power of the bank and their 
agents. ‘The putting off base money is an act of treason 
inst the state, and not, like forgery, an offence against in- 
ivi uals only, which accounts for the case before Lord Holt, 
Rye ‘to Paimer’s Case, the only question was, whether he was 
accessary or principal : if he adopted the act of Hudson, he 
was the utterer; but it never could be alleged or proved that 
he uttered etal note with intent to defraud Hudson. 3 


The Fetnas: did not afterwards pronounce any opinion, but 
the Pieoners were executed according to their sentence. 


Te HE : Kine apashst Srocx, aljas Srocx To, and Epwanps, Nov. 11. 
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see = ESE two prisoners: were tried and convicted before The servant 
Chambre, J. at the summer assises, 1809, at Carlisle, upon an - ‘three part- 
indictment for burglary. ‘The burglary was charged to have had __ weekly 


been committed 4 inthe dwelling-house of Wiliam Moore, Tho- — and 


os 

i 4 h rooms 
n mas Ha rrison, and — Gamilton, at Whitehaven. There was assigned to 
full proo f of the prisoners’ breaking and entering in the night, him — 
and ‘stealing money, *bills, and notes to the amount of be- ee anid 


tween! nine and ten thousand pounds. Sentence of death was ie Vs ee 
passed. upon the prisoners ; but the learned judge not being (,.,., a 


satisfied that the house could, under the circumstances of the which it com- 
ase, be considered as the dwelling-house of Moore, Harrison, pape S 
anc . Hamilton, the prosecutors, respited the execution. The and a ladder + 

idence was, that the prosecutors were partners in their busi- ae 
ness of bankers, which business was transacted in the lower ted in the 
rooms only of the house in question, of the whole, of which ragecsse. room 


held 
house they were. the owners. They were also partners ina that it was 


brewery concern, which they carried on in some adjoining ee “4 
premises. The lower rooms of the house were three in num- ixghiieas of 


ber, t to which there was but one entrance from without, which = three 
artners. 


ing them as inhabited. The questions were, ists | 


\ FES oes oF 
} : 4 ~ 23a 
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_ Maeabyia door. opening to the street, being the door bro 


open to commit the felony. It opened into.one of the # seed 


rooms, and in that room the clerk’s business relating | to the 
brewery was transacted. | That room communicated | by a 
doorway with an inner room, where the banking busines 
done, and where the cash, notes, and other valuables wer: 


posited, and locked up at. night in an iron safe. . That ; os sf 


communicated inthe same manner with a further room, wh Cc a 
was the private room of the partners. .-There were two locks: 


tothe outer door, one of thema large one, the other.a smaller : es 


one of the clerks had. the custody of the key of the larger. ne, 
and two other clerks had each a key of the smaller. one; no- 
person slept in any of these-rooms ; but. when: the. outer doo! r 


was locked up at nights, on leaving, the offices, the clerk who © 


kept the large key, left itin the care of the person who inha- 


bited the upper rooms of the house, from whom it was received. ’ 


on returning to the offices in the morning. ‘The upper: | 
were inhabited by Yohn Stevenson, who was servant to. ‘the 
prosecutors in their brewery business, as their cooper, at week- 
ly wages, with firing and lodging for himself and his family. 


- The *contract as to the lodging was not, in general terms, 


that he should be provided with lodging, but that he should: 
have the particular rooms, which he did inhabit, for the lodgi sing 
of him and his family ; and.to that part of the house there is a 


- separate entrance from without. His employers ‘kept there. 


some papers of no consequence. ‘There was no communica-. 


tion between the upper rooms and the lower ones where the 


offices were, except that there was a trap-door in the. floor of 
one of the upper rooms, and a ladder whereby to go down 
into the lower part. Since the robbery it had been constantly 
used in order to bolt the street door of the officés in the inside: 
for better security ; but none of the witnesses knew. os is ha-- 
ving ever been used for any purpose previous t robbery, 
although it might have been so used at any time, ne trap~ 


desrshaving neversbeen»keptslocked: or fastened. — There. 


were nine windows in the lower rooms, and Only ea 
upper rooms; the six were assessed in the name of Stevenson, 
but his employers paid the duty. The rooms below were 
not charged with any window tax, the assessors not con sider 


this inhabitancy could be considered as the intabitaney” oft tlie. 
rosecutors by their servant Stevenson, or whether Stevenson 
oe the contract became tenant, and the upper part of the. 


rs was his dwelling-house, and not that of the prosecutors 3 


2d. If these premises were the dwelling-house of the prose~ 
cutors, adh further question arose, whether there was  suagh * 
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cela of the lower part, as to ew its = being included 
= part of aaeie see a tiouse. +3 2 ae 
“The case was a in the last Michaelmas pneie: in the: 
uer Chamber, before the twelve judges, by Raine, for 
isoner, who contended that the house could be the 
dwelling of the prosecutors only in one of two ways, by their 
ahabiting it either by themselves, *which it was clear they did 


not, or by their servants ; and he contended that they did not — 


— occupy it by a servant; because the evidence was, that 
Stevenson ha ‘a guinea a week wages and this lodging ; 
md it was in resol that the usual wages of a person in his 


wa 


rent of 3s. 6d. ‘per week. The assessors, too, had assessed 


him for the window tax. Besides, Stevenson: was. scarce to 


the brewers, and sagt to the bankerss <> = | wt 3 


See we ihe: 4 


tained trespass against his employers for entering these rooms? 


Or if a man assigns to his coachman the rooms over his sta- 


ble, does he thereby make him a‘tenant ? Whether the assess- 
ors formed a right or a wrong judgment can make no dif- 


: nor is it materialto which trade Stevenson was a 
servant, for the property in both partnerships belonged to the 
same persons. As to the severance, the key of the trap-door 
: was left with Stevenson, and the door was never fastened ; and 
it can make no difference whether the communication be- 
tween the rooms was through é a ienpetoenss or by a common 
staircase. | 


hem to live ies: en gener: at ‘park gates: if a master. turns 
awa ee his sel oe t; does it follow that he cannot evict-him till 
‘thee nd 6 the year? Could not the: omen have turned 
out this 1 man ine they would? sss: se ene tty 
anbiat | fives be Cass ade. wilt , 


, pment was ever publicly: given, but the, prisoners 
e! conga scpetepeng | 
. Gg. 


$ tuation were 14s. a week without lodging ; he might, there-. 
re, reasonably be considered as: renting these rooms at the | 


ord | ELLENBOROUGH, Ch, J. Could Stevenson haee's main- 
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May. *E AVES spore Dixon. | 


: oe ae! horse ied-a:few: days after the sale; and on disse 


plaintiff must found that the lungs were greatly Stitt and. adnan 
pire the the ribs; and the pericardium was a hundredfold thicker 
h 


“In an action THIS was an action. upon the warranty of a horses. f ‘The 
ity 


Vv ; 
e was un- than in a state of health. Evidence was given that the horse 


sound; = had been apparently in health and high condition down to the 
time of the sale and delivery; and several veterinary practi- 
tioners stated that the disorder was of so rapid a nature, tha’ 
inflammation of the lungs was sometimes known to begin, ar 
proceed to mortification within the short space of three days; 
and that it was impossible that this complaint could have ex- 
asted at the time of the sale, for if it had, it would pera 
have been manifested by a thickness of breathing... 
plaintiff called a farrier, who imputed the. sleekness. nd fe 
cility with which the skin of the horse at the time of the ‘sale 
moved over the muscles, to the water of a dropsy on the chest 
having gotten between the external skin and the flesh, and on 
his testimony the jury, at the Gui/dhal// sittings after last Mie 
chaelmas term, before : enafila, Ch. = ds found a verdict | 
the: plainud, - ‘gd Seag iee ccc 


: - Vaughan, Serjtey i in Easter term, obtained a rule nisi to set 
acide the verdict, and Best, Serjt., with him, now endeavoured 
to support it; he said the evidence was doubtful, and the j jury, 

owho were the proper judges of that doubt, had decided i atk 


But The Court were clear that the plaintiff ought to have 
been nonsuited at the trial. On the WARTABLY: of a baracyite ti 
* 344, not sufficierit for the plaintiff to give such evidence *as to in. 
_duce a suspicion that the horse was unsound : if he only 
throws the soundness into doubt, he is not entitled to recover: 
- the plaintiff must positively prove that the horse was unsound 
at the time af the sale. | 
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Frekgit to be paid immediately, and the remainder at the end 
_of two months after the ship’s arrival at London, and having nant that the 
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Jounsox against Gnraves. May at 


- THIS: salen an action of covenant upon a charterspartys: Those ports 
The eclaration stated in, substance, that the plaintiff cove- % eo iro 
nanted, that the master of his vessel; the Ben Lomond, should fader ie do. 

receive on board, freight free, a cargo at Portsmouth, and pro- ‘Choise anna 
_ ceed to any port or ports in the island of St. Domingo, and the > ee 
that on her arrival there, after delivery of her cargo to the engaged in- 
ba ge of the freighters, she should take on board a full and hostility — 
‘complete cargo of coffee, cotton, indigo, and other lawful neutral ports; 
‘goods, and proceed to London, and there make a right and cxonner ie 
‘true haelivery of the cargo unto the freighters, their executors, legalize a 
‘administrators, or assigns, agreeably to bills of lading. And a wm 
‘it’ was agreed, that 65 running days should be allowed for if a vessel 
Sisling Portsmouth, and for unloading again at St. Domingo. be be Pees 
consideration whereol; the defendants covenanted, that they , rt a inland gare 
‘would, at their own costs, undertake to procure a license for of which is 
the said ship, and would not only put on board a cargo at —_— 345 
Portsmouth for St. Domingo, and, on the ship’s *arrival at S¢, 
part neutral, 
Domingo, put on board a full cargo of produce for London, at and the 


or within the running days, and days of demurrage therein freighter co- 


venants to 


d, but also would pay the plaintiff freight for the procure a li- 


cargo, at the rates therein mentioned, together with five per cense; if the 


nt. to the captain on the amount of ‘the freight, in lieu of spe bory te 


mage, pierage, and port charges: 400/. on account of the of the island, 
it is no breach 
of the cove- 


reported at the custom-house, and upon a right and true des freighter has 
procured a li- 


livery of her cargo. And it was provided, that the defend- ense which 


ants abe detain the vessel on demurrage 20 days in the would not au- 


tite : 
= Bote 65 running days before mentioned, at the Ik pease 


of eight guineas a day. - The plaintiff then averred, that a hostile port. 


e master 


he meee on board a cargo at Portsmouth, and proceeded to ts tn aa. 
“St. Domingo, and after delivering the outward cargo, received tained as 


prize, and li- 
there from the defendants’ agents such cargo of coffee, cotton, Pt" 5 Ege 


&c. as they thought fit to send on board ; that the vessel sailed prize court 
for London, and arrived, and there delinesiod the said cargo. at Jamaica, 


He then averred breschen! 1. That the defendants, their agents, fads pe gees 


&c. did not put on board at St. Domingo a complete cargo of cargo to one 


produce for London, but only a partial and incomplete cargo, ich Pres 


insufficient to load the ship by 80 tons, by reason whereof the ship and cargo 


there: held 
platqattt lost freight to the amount of 720/. in respect of that ee 
ter had no au- 


thority to contract that the eargo should be sold in London, and the proceeds remitted back to 


: Jamaica, the ewners being ready to give a sufficient security to indemify the bail in London. 
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quantity of produce, and five per cent. thereon for —— 
The second breach assigned was, upon the defendants’ refusal 
to pay demurrage for 20 running days above the 65 running 


days. The third breach was, that the defendants would not 


load the:ship within the 65 running days and 20° days demur- 
rage, but detained the vessel after the expiration thereof for 
the further space of six days, without making any compensa- 
tion forthe same. The fourth was, that the defendants did 


“not procure a proper and sufficient license for the vessel for the 


occasion, by reason whereof the *vessel, and cargo put on 
board at St. Domingo, before her arrival at London, for want 
of such license having been procured, were seized and. e~ 
tained by certain officers and persons to the plaintiff unknown, 
and conducted to the island of Famaica, and detained on and 
about the occasion aforesaid 60 days; and also that by reason 
of the premises the plaintiff was put to great expense in the 
subsistence and expenses of the master and crew at Fanaica, 
and in and about the surveying and examining the vessel 


cargo, and defending the same against confiscation, and in and - 


about procurmg and:giving bail and security on that occasion. 


Sthly. That although the plaintiff, on the ship’s arrival at 
London, made a right delivery of six tons of coffee, which had 


been-loaded at St. Domingo, and although two; mon 


elapsed since the ship had arrived at London, ¢ prc bioeeg 


ported at the custom-house there, and since the a on 


. defendants had not paid the freight. Fhe defendants pleaded 


to the first breach, that they did load a full cargo at St. Do- 


mingo; to the second and fifth, that there was nothing in ar- 
rear; to the third, that. they did not detain the vessel at St. | 


Domingo after the 65 days, and 20 days; to the fourth that 


~ they did procure a proper and sufficient license for the ship 


on that-occasion ; and to the first and fifth they. also plea Jed, 
that the plaintiff did not, on the ship’s arrival at London, mak 
a right and true delivery of the cargo to the freighters or their 
assigns, agreeably to bills of lading, according to the effect of 


the charter-party. They also pleaded a set-off. The plain- — 
tiff joined in the issues: tendered on all the breaches, and de- 
murred to the plea last pleaded to the first and. fifth breach, 

‘and tendered issue upon the set-off. pes the demurrer, 


judgment was given for the plaintiff. Asan tages 
‘Upon the trial of this cause at Guz/dhall, at the sittings after 


last Michaelmas term, before Mansfield, Ch. J. it *appeared 


that the defendant had procured a license, which recited, that 


the defendants were desirous of obtaining the royal license 


and protection for the British ship “Ben Lomond,” W. Barr, 
master, which they intended to load at Portsmouth with: 
eargo of British manufactures and Last-Jndia produce, ta 
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convey and. export the same to the island of St. Domingo, and 


bullion, coffee, &c. or any other articles the growth or pro- 
duce of the said island ; and his majesty thereby directed, that 


chants, so to be exported to any ports or places i in St. Do- 
ntti, which should not be under the immediate dominion 
of any of his majesty’s enemies, and also the returns of the 
said cargo, consisting of articles of the growth and produce of 
the said island, (except copper,) to be brought back in the 
same ship, ‘direct to some port of the united kingdom, 
should not be liable to condemnation as prize : provided, that 
if the said property should be seized or detained, either on the 
outward or homeward bound voyage, as prize to any of his 


majesty’ s ships of war or privateers, and brought to adjudica~ 3 


tion. ins of the courts of admiralty or viceadmiralty, it 
shoul bichee orthwith released upon a claim being exhibited, and 
ficient bail being given to answer the adjudication thereof ; 
Sisée that it should lie upon the defendant, or his agents, to 
make due proof of the circumstances therein stated, and that 
eyery thing was had and done according to the true intent and 


mates ot so —— The vessel received on board at 


, chiefly of coflee-bagging, of no great 


a value, paraintvas af" on her arrival at Cape Francois, which 


was then under ‘the: dominion: of’ Christophe, the master re- 
eéived fromthe defendants’agents there instructions to proceed 


‘to Gonaives, another port in the same island, and *under the 
- same dominion, where he discharged his outward cargo, and 


received en board a valuable cargo of coffee and cotton, the 


produce of the island, in separate parcels, respectively con- 


signed to the defendants and other persons, for which he 
‘signed several bills of lading deliverable to the respective con- 


= 


1e€€ eatin 29th of March, 1808, the ship sailed from 


Gonaives on her homeward voyage, and on the 30th was de- 


tained by the Dedalus frigate, Captain Warren, who, conceiv- 
ing, on inspection of the papers, that the greater part of the 


argo on’ board had not been shipped in return for the out- 


“ward cargo, within the scope of the license, sent the ship and 
“cargo into Kingston, in Famaica. Upon her arrival there on 
1¢ 11th of April following, he restored to the master 73 bags 


of coffee consigned to the defendants, which appeared to ‘be 


purchased with the produce of goods directly exported from 
London, and ‘libelled the remainder of the cargo as prize, in 
the court of viceadmiralty at Sa te The master, in or- 
der to procure the liberation of the residue of the cargo, with- 
gut any other autherity thaa that which he possessed as cap- 


erty of the défense Greaves; and other British mer- 


1810. 


Se 


_ also: of obtaining the royal license and protection for the im- ~ 
- portation (in return for the cargo so to be exported) of specie, 


owe 


Genetiie. ; 
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_cels of goods of which the cargo consisted, to secure the pays 


|) 9 GASES IN RASTER ‘TERI 
tain, b but thinking it the best thing for the interest on 


“ployers, agreed with Messrs. Dicks €& Co., merchants, resi- | 


dent at Kingston, that they should give bail for the ship uy 
terms of their suggestion, which he specified in a letter ad- 
dressed to them, wherein he stated, “that it would be of 3 
great advantage to all concerned, that bail should be given fo 
the ship, so as to allow her to proceed i in the fleet ; and ° th: 
if they would come forward ‘on behalf of the concern, he 
would propose to offer them reimbursement in England for 
the amount they should enter into bond: for, and all charges, 
and to be secured to them as followed, viz. to ” tition the 
judge that the cargo might be released, and delivered over to : 
them ; to give them the bill of lading for the 73 bags of coffee | 
not libelled, deliverable *to their order, to secure all costs and 
charges, to give them bills of lading for the several other par- — 


Lo 


Bi) 


ment of their several bills drawn at sight upon the respective 
consignees of the several parts of the cargo,” (for sums spe=— 
cified in the letter, and together amounting to 7,042/. 11s. 
being the estimated value of the respective consignments.) 

He added, “‘that‘as the ship would lose her freight, provided — 
they did not give the security required, and it thereby became 
a great object to her owners, as well as to the owners’ of her 2 
cargo, that it should be carried into effect, he thereby agreed, 
that in case the persons on whom the bills were ‘drawn’ iowla : 
not pay them, and the net proceeds of the produce delivered 
to Messrs. Taylor & Hughan, the agents of Messrs. Dicks 


Co. should fall short of their amount, in such’ case the 


owners of the ship should only be entitled to one penny per 
pound for cotton, and 7s. 6d. for coffee; and it was under- 
stood and agreed, that, should the person on resess oe bills 


of Taylor &@ Hughan in London, then’ eter should be at 
liberty to insure the amount of such part as was’ ner used, 
and charge the expense to the sales; but provided the bills 

of ‘exchange were all duly paid and secured, then the freight 
would of course be settled, according to the former bills of 
lading.” Messrs. Dicks & Co, having given bail a 
bly to this proposal, the ship and cargo were liberated; 
whereupon the master signed fresh bills of lading for | the se-— 
veral parcels of goods, therein describing the goods: as & ships 
ped by Dicks & Co., and to be delivered at the port of Lon- 
don, to the order of the shippers or their assigns 5 freight for 
the said goods as per agreement, with primage and average 


accustomed. He then proceeded with the ship *and cargo 


for London, and arrived. The ‘court of viceadmiralty in 
Jamaica — the goods as enemy’s si et hi where- 
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u » Dicks. &? Co. paid the captors the agreed value of them 
and Costs, and. drew bills on the several proprietors of the 
ca. gO, in order - to reimburse themselves that amount. | ~The 
plaintiffs offered to the defendants to deliver them the 73 bags 
of coffee € not libelled, upon payment of the costs and charges 
uch L dic. es &F Co. had incurred in the suit instituted in Fa- 
iCoe Taylor & Hughan eventually delivered jthe  pro- 
ceeds of these 73 bags of coffee, which were sold by consent, 
the market being then. favourable ; but insisted on the de- 
fendants’ paying the sum of 489/. for the costs of Dicks €° 
Co., which they paid under a protest against the legality of the 
demat Asia and thereupon Taylor & Hughan delivered the 
coffee. The ports of Cape F: rangois and Gonaives were not, 
aries | aoe of this adventure, in the power of the enemies of 
Great Britain. _ Upon appeal brought in England, the sen- 
tence of the viceadmiralty court in Jamaica was reversed, 
upon payment by the owners of the captors’ costs. The jury 
found a verdict for the plaintiffs for the damages in the decla- 
Ye ation, subject. to the opinion of the court upon the following 
| questions : 1, Whether the license which the defendants had 
procured was a sufficient license for the protection of the 
whole cargo, and such a one as it was incumbent on the de- 
! pants 19. furnish ; and supposing it were not, it was con- 
ended, that the defendants were liable to pay demurrage for 
the t a e during which the ship was detained by the Dedalus; 
2dly. Whether the delivery of the proceeds of the 73 bags of 
CO: Fee, shackled as it was with the compulsory payment of a 
sum of money, to reimburse Dicks & Co. for the. costs they 
had disbursed i in Famaica, was a sufficient delivery within the 
meaning of the charter-party. It was referred to arbitration 
to ascertain the sums due to the *plaintiff for dead_ freight, 
the demurrage accrued before the ship Ben Lomond sailed from 
St. J Jomingo, the demurrage and captain’s expenses occa- 
oned by the detention by the ship Dedalus, and the amount 
of freight due for the 73 bags of coffee; it being admitted, 


that 489/. had been paid by the defendants to the plaintiffs on 
account, the arbitrator was to decide, after the judgment of 


the court should have been given on the points reserved, 
whether that sum would cover the whole amount of such of 
the plaintiff’ 's claims for which the court should deem him 
vs ratio recover ; if it would, a nonsuit was to be entered. 
, =a te FFE 
. Accordingly, jae Serjt., in Hilary term, having obtained 
pein to set aside the verdict and enter a nonsuit,_ 

oe a4 o “ne 
Shepherd and Best, Serjtses in this term, showed cause : they. 
eontended that the master was empowered, by the necessity 
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aad co ts, “They were the only security he could offer, the shi : 


leah 


Greaves. 
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. for the return cargo of the said ship, but for the returns of the. 


> © - CASES IN’ EAS 


of the case, to pledge the 73 bags of sills a ‘ium = 


nd the residue of the cargo being the subject of. litigation ; 
and if he had not done i it, the defendants would have had to. 
appeal against the decree of the prize court of Famaica, bist 
the sentence would now have stood unreversed. If ‘the vessel 


had been detained for want of security, this coffee, although 


liberated, would have been of no. value, not being saleable | - 
Samaica; and the interest of the consignees, therefore, re-. 
sain that it should be pledged for the costs, for the purpose. 
of enabling the ship to bring it home. . If the defendar ts dis~ 


puted the lien thus created on this part of the cargo, t 1ey 
ought not to have accepted the proceeds of the sale: by that 


acceptance they admitted the lien. If the coffee had been dex: 


livered in specie to the defendants, they must have paid freight. 
for it. Having had the *benefit of selling it in a favourable. 
market, they cannot now say that they are not liable to pay. 


the freight. 2. The defendants did not perform. their coves 


nant, in not having obtained.a proper license and safe conduct 
for the ship. The intention of government in granting these 
licenses is to obtain a market for British produce, or for East=. 


India goods, which we are equally interested in selling ; and . 
| they therefore authorize a vessel to bring back. from St. Do 


mingo, only that cargo. which the. sale of: the British 


modity exported thither will enable the merchant to. pci ting ‘ 
and no more. A license, they: said, was never granted for a. 


wessel,to go out in ballast in order to bring home a cargo, ex-_ 
cept in particular cases, when the produce of the foreign 
country.is particularly wanted in England, as wheat or brandy. 
from france may be. If the exportation of a very small 
value in British. goods exported would legalize the importation 
of a very large value of foreign produce, this would. a: 
little from the case of a ship sent out in ballast. The lan- 
guage of the license was not in this case, as it sometimes is. 


said cargo, and there is an express praviso that. the license 
shall not protect. any other. property on board the said ship, 
except the property of the said Ff. P. Greaves, and, other . 
British merchants being of the description thereinbefore spe 
cified, that is, being the returns of the said cargo. Th 
cumstance of costs being allowed by the court of appeals to the 
captors, shows that the ship was improperly navigated, or that 
there was something irregular in the conduct of the captured; _ 

otherwise. itis more usual to give costs to the captured party; 


and. if it is said that this sentence was given by way of com- _ 


promise, then the sentence of condemnation stands unreversed.. = 
The intention of the contracting partes, was, that. the de 
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vendants inet at sietlnnsjobtais si such a *license as’ sbeuatd be 
free from all cavil and question of its legality ; and the having — 

. adapted to the adventure serves to smecte the 
duct the detention. = ey 


“2 et oe 


judged that no license is necessary for trading to the dominions 
8 etiphe in St. Domingo; but that they are like any other 
neutral or allied port: first, in the case of The Manilla, 1 Ed- 
wards? . Rep. 1, and again by the Master of the Rolls, in the case 
fea? ss Phenix frigate ; : and the issue joined on the validity of 
: ense obtained i is wholly immaterial to the merits of the 

cause. It was clearly agreed on all hands in the court of ap- 
E eal, that the judgment of the prize court in Famaica could 
not be supported ; but the plaintiffs, dreading the expenses of 
further proceeding, accepted a proposition made by the captors, 
of permitting the judgment to be reversed, the owners still 
ayin 4891. costs before decreed. It therefore 4 is clear 


tion of the covenant to obtain a license is merely this, that if 

any license i is necessary, the defendants will obtain it. But 
supposing that the defendants are bound by this issue-to prove 
thabthey._ paws obtained a sufficient license, though none was 
necessary, yet the terms of this license have been complied 
ith Thea argo of British manufacture was carried out, and a 
cargo of the produce of the island was brought home, which is 


the outward cargo should be the precise measure of the home- 


ward cargo: the owners were desirous of a license for the im- 


ortation of a cargo in return for the cargo tobe exported, that 
ain the ship’s return; but the license does not say that nothing 
sh all be a apie return for the outward cargo, except those goods 
shich were ac lly *oubstituted forit. If it had been intended 
lire t ie cargoes 3 should be commensurate, the license 
HC ave been differently worded, and would haveso express- 
ee it, ‘as it has been usual to do whitn such was the intention ; 


nat 


forjantil of late,the licenses contained a proviso “ that the return | 


cargo should be purchased out of the proceeds of the outward 
cargo, and that the amount of the return cargoshould not exceed 

he net mercantile profit of the goods exported, more than 60 per 
ent.” But this arrangement was found productive of so much 
inconvenience, on account of the daily detention of vessels by 
our cruisers, that an order of council of the 6th of April, 1808, 

directed that clause to be omitted in future. ‘The interpreta- 
‘tion contended for would lead to this inconvenience, that if an 
expr ort. cargo of value apparently adequate to purchase a full 
meward cargo should be damaged or depreciated during the 
Vol. if. Hh 


ad Vaughan, Serjts., ¢ contra. It ties aes twice ad. 


e ju gment cannot be for the captors. The construc- 


‘the license requires. It never was in contemplation that 
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voyage, the ship must necessarily return with a deficient load- 


ing} and many of the articles legalized by ‘this license,” such 


v.  asindigoand bullion, are articles of the greatest necessity, and 
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to the bills of lading signed to Dicks & Co. and - 


accepted, but the defendants offer’to gis 
can be-required ; and Taylor & Hughan ‘do not eo a to the 


for which the government would readily grant a license for a 
ship to go out in ballast, though if such had been the case, 1 it 
would probably have been expressed zn the license ‘accorc 

to the fact. The second question is, whether there was a 
sufficient delivery in this case? ‘The covenant is, to deliver the 
goods according to the defendant's bills’ of lading, and the 
plaintiff contends he has performed it, by a delivery irae 


under any agreement to which the defendants were p : wy, t 
wholly without their authority. First, the master hadno at 
thority to pledge the property ; but the defendants waive that 


objection, and, considering the lien as fair and reasonable, are 


willing to submit tovit as a. species of mortgage on the goods, 
and offer security to any amount; but the plaintiff’ does not 
even deliver the *goods on the terms of the master’s agr 
ment; for that contract must be construed to mean. that: the 
bills: of lading should become absolute only in case the per- 


sons on whom the bills of exchange are drawn, should refuse 


to'secure the payment to the satisfaction of Messrs. Dicks’ 
friends in: London. The bills of exchange, 1 it is t ‘uc, re not 


nature or amount of the security proposed, but they reject all 
security whatever, and insist upon having the entire proceeds 
of the cargo remitted to famaica in specie, in consequence of 
a-subsequent letter written them by Dicks & Co. and forming 
no part of the contract made by the master, for the purpose 
that Dicks && Co. may be enabled to charge. commission 
upon the consignments sent hither, as an--unsuccessful. com m- 
mercial adventure of theirs, and may, therefore, again send th 

amount in produce, in another season, and charge’ atiother 
commission: pein te a which i isa most — condition 
to. ay ger BET Le le sep gy 


> eee a aa * 


obinnansein} Ch. er T his‘is a case on’a charrensahllas 3 the 
question arises on a license ;- and: the ‘issues ‘joined are 1 
extraordinary... 1. This is not a charter-party ‘to go to any. 
particular port or ports in St. Domingo, hut generally to pro- 


ceed to any port or ports in St. Domingo; without any dis- 


tinction of such port or ports as were under the government 
of France, and in a state of hostility, and such as were not ; 
there.is a covenant that the defendant shall procure a license, 


not indeed saying a ‘sufficient license, but that is rightly con- 
‘strued to mean a sufficient siete é. e. sufficient for such por 


ee le on ia 
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‘Or ports as. the: ship should go to. Then the char 
contains a betas eong deliver to the freighters agreaahly.to tO 


the declaration an averment that the defendant did not pro- 
¢cure»a, sufficient license, and he does. not. allege that he de- 
livered the goods according to the terms of the charter-party 
on the return voyage, but that he delivered the goods at Lon- 
don; it looks as if the drawer of that declaration had. thought 
there were doubts whether the delivery was sufficient. As to 
license, the plea is, that the defendant procur d a sufficient 
snse, and. as to the delivery, that the plaintiff did not truly 
eliver the cargo. . Then issue is joined in these terms: and 
two questions have arisen, 1. As. to the license, whether a 
cargo, being purchased with the proceeds of. the outward 
cargo toa very. trifling extent only, or not at all, is within the 
zfs The 1 issue is intended to try that matter; but that 

is not the question that. must govern this case. Eo some 
or vats ieauiperesr which are friendly, a license is not ne- 


cessary. -To others, which are hostile, a license was neces- 


sary ; and if the ship had gone.to a hostile port, a license would 
have been necessary ; to. a neutral port, a license was not ne~ 
cessary..[hen, the. ship, having procured a license sufficient 
or a-hostile port, for.-which alone. it. was necessary, and 
having gone not to.a hostile, but to. a neutral port, in whicha 
license. was not a CARSIATYs how can it be said she had not a 
sufficient license ?. 2... The case has not occurred in which a li- 
cense was necessary. . Lhe plaintiff, then, can recover no da- 

mages upon the breach assigned: for the want of a license. 
There has been much argument on the meaning of a:return 
eargo, and to be sure the words would mean nothing, if they 


Sere CERO not being a cargo bought with the pro- 
rOC assent out ia this arms ; but it: is not 


procu ‘ ies eal Corina cannot. pits oy to ‘the case in. which x no > license. 


is. necessary. Nothing can arise from the accident of the 


eaptain of the Dedalus having against law detained this *ship; 
if she. did, so the party. might sue him for. damages in the 
of admiralty, or inthe prize courts, which sometimes 

give damages. — ‘From, some. cause, which does not appear, 
1. court -hasin this instance thought fit to give the captors. 
costs, but ‘we. cannot on that account distinguish it from any 
other case,-in. which the default has happened by the wrongful 
attack or detention of others: therefore, on the question.of 
the license, we think nothing can be recovered. on this cove- 
nant. 2. The person who drew the declaration seems to have 
been aware that this was.a very particular s sort of delivery, for 


® 


‘bill of lading. », With respect to the license, the declaration 
waries from the charter-party ; the plaintiff introduces *into 
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he has not averred it was deliveredto the defendant ; but it 

—~ has been argued that this does amount to a constructive de- 
~ Tivery to the defendant. The ship being carried into’ Fo 
- maica, and libelled in the admiralty court, Dicks & Co. b : , 
come bail: the master offers them:a very large an Si 


curity, to pledge the whole of the cargo. I do not go into th 
question, whether the captain had a right to pledge these 7: 
“bags, being not libelled: he pledges, however, the whole of the 
‘property. He adds a very singular condition, that the whole 
of the proceeds are to be remitted to Famaiea, which wo i 
“again remitted hither, probably in goods, upon all-whiehor 
mittances, both ways, commissions are due. The ge nae 
“hither to Taylor & Hughan, agents of Dicks & Conteitliie, 
proceeds in the admiralty court here, and the libel-is dis- 
“missed, allowing the captors costs: the plaintiff: applies’ to 
| Taylor & Co. for the coffee ; they say no; we will not on 
liver it, because we are bound to remit the whole: procee 
Famaica ; ; under these circumstances, the~ plaineif® tlaime 
freight ; now, as the goods come hither under bills of lading, 
‘we must suppose they contain the words, “‘ upon payment of | 
freight,” which all bills of lading have. If'so, Taylor & Co. 
ought not to have required the goods, nor ought the ss 4 
* 358 to have delivered them, but on *payment ot the oo reight; and 
when he did deliver them without { he freight, he 
~ must have acted contrary to his’ agreement care Dicks & Cou: 
~ for they took on themselves that their agents should pay freight. 
‘When? On delivery to them. What a condition, then, the 
freighter was put into! For these persons were ‘to have, not 
only the disposal and sale of these goods, but the disposal of 
the proceeds, and to send them to famaica; and the plaintiff 
“is to wait for the freight till the proceeds come canes 
all the claims of Dicks & -Co., and their —— are 
charged, and to trust to the surplus, if any. But~ depend. 
ently of the ground of the agreement contained in the bill of 
lading, by thieh: the captain agreed to look to Taylor for 
freight, had the captain such a power as enabled him to dis-- 
pose of the goods 1 in the manner which he has done? In-cases 
of necessity, as in this of giving bail, the captain may give @ 
pledge, hypothecate ; but it is contrary to the very idea of a 
pledge, that the goods, instead of being redeemed, are to be 
immediately sold, and the proceeds sent to Famaica. It seems 
to me, therefore, that this was not a sufficient delivery ; con- 
sequently, the plaintiff is not entitled to recover any thing in 
respect of the detention of the ship in Famaica, and cannot 
maintain an action for the freight of these goods from Fa=« 
maica to London. I have said nothing on the hability of the 
captain: possibly he might have been told he would be liable 


~ 
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~} tootrover if -he had not delivered these goods. It was the 
-eaptain’s duty tordeliver up the goods immediately on, the —> 
~» ship’s arrival; it cannot be said in any sense that the captain ~ 
a ‘livered these goods to the freighter. Although the persons 

-whona he delivered them, being perhaps. afterwards. fright- 
d; gave up the goods, it was not till after. many months, 

it may be thatthe freighter may have sustained great loss 


- “of the market, or other great inconvenience, by the detention. 


Af Taylor © Hughan did *not pay the captain the freight, 


_ he, although -he:has parted with the possession of the goods, 


j “may maintain an action against them, The consequence of 
cision will be, that the arbitrator, in settling the account, 


Aeieesiieting3 in consequence of the detention of the ship 


ee or for the freight of the 73 bags of coffee. No- 
- thing is to be recovered on either of these issues. The rule 
had better be enlarged until the arbitrator has made. up: his 

~omaind: on the other points, and if the ere is aah eel: over- 

aid, there oatmeal ere | 
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— HEATH, Jj. exprensed himself. to be of ie nies opinion 
2 3m both. pointé. ! As Page 
8 et iS 


dhawrenct, J. The purpose of the license was s only to pro- 
~ tect the ship » the charter-party is. to go to any port in St. Do- 
“min ei thie Hicensa-can. only. be: meant to be provided i in case 
she went toa hostile port. You say the license is not such as 
‘would suffice for a hostile port; it may be so: then he has no 
license’ where’none is necessary. I cannot think the plaintiff 
~ Gs entitled to recover the freight: for that, he must do certain 
~ things, one of which is the delivering the goods to the defend- 
ants 5 vhe does not aver that he has delivered them to the de- 
~~ fenda ats, and the plea avers that he has not, which is an an- 
t aim; and he. cannot recover the freight on. this 
- charter party, because he has not performed the requisites. I 
do “not say that he could not-bring an action for work. and la- 
aout or apenas for sheers tate tnendie in this action he cannot re- 
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Ifa defend- . BES a Serjt., had on a former day obtaincdimaialea nist ae | 
Sede capes the. cognovit. which, had been given by the defendant:in this — 
vit,itis neces- Case might be.delivered. up to be cancelled. “It -appeaat ‘ >on 3 
Sg an the. affidavits. that it was given under the following cireum 
the defendant Stances : The defendant being arrested, and in custody tal 
ag be pre- mesne process, her attorney called and sent several times to” 

An attor. the office of the plaintiff’s attorney, and proposed, ‘ator 7 
ney’s clerk is half of the defendant, that she should give a cognovit for. 

ME eBoient. debt and costs, with a stay of execution. The ‘plai ati I - ving 
agreed thereto, a cognovit was prepared, and. sienecsieel = 
fendant’s attorney together with the defendant’s discharge, and 
he procured the signature of the defendant to the cognovit, and 
returned it signed to the plaintiff’s attorney ; but it appeared by 
the defendant’s affidavit, that the cognovit was signed b y her, 
in. presence only of a person named Lewis,*who witnessed her 
signature,,and that he was not an attorney : woe 1e was ie facta | 
slerk of her own attomneye: 3. sig eo ee wh See 

Pee fz pe 
Shepherd, Serjt., showed cause against this rule ‘he said 
that the rule of court requiring the presence, of an at 
for the defendant, when a warrant of attor AS 
not extend to the case of eeophqvite: eR 


y 


"Best, contra, ent Hawideeot: Ve Caines, 3 TR R616. eh 7 
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The Court could pretty plainly: see ap na cfr otaneebenieeie 
had been practised on the defendant in this case: they were» 

satisfied that she very. well knew the effect of a) screen | 

* 361 therefore they would not give her the costal git ne applica- — 
tion. But they felt it necessary to adhere to the ruleof:court; 

and, therefore, as the presence of an otrorcpaee clerk w poe _— ee To 
sufficient, ee pa the 3 ese 


ce CH iene SS ie: : tie nine See : 


May 24. _Twemtow agora Brock. 


Generally if _VAUG HAN, Serjte,, anil that the sivhomaets. male 


moneybe paid reyjew his taxation in this case. This was an action se te sscate 

intocourt, and 

the plaintiff 

does not take it out, but proceeds to trial and recovers nothing, he is not entitled to conti up 

the time of paying the money into court. 2 
But in policy causes, where there is a consolidation rule, and money paid into court, although — 

the cause tried follows the general practice, and the defendant, if he succeeds, is entitled to the — 

whole costs of that action, yet the plaintiff is entitled to the entire costs of the short causes up 2 

to the time of paying the money iiito court. . 

1 


IN THE FIFTIETH 


policy. The detonate had paid into court, upon the ‘count for 
money had and received,’the premiums of insurance, under 
— common rule. ‘Phe déefeddant did not take them’ out, but 

to trial fora loss upon the policy; and thereupon a 


ithout any deduction for the césts up to the time when 


the “money was paid into court. Vaughan relied on the au- - 
thorities of Wilton ve Place, 2 Bos: & Pull. 56. and Muller v. 


Str tehorne Bost Pull. 558. that although the plaintiff 
en € out the money which has been paid into court, 
is nevertheless entitled to his costs up to that time; be- 
» the papacy admits that so far he has a good cause of 
action.” wr : : 


sy ty 


i 9 The Guin sslareeidi that im this case shh fe plate had’ not 


e oe cand ‘on the ‘count on which the money was paid into 
court; but for adifferent cause of action. It is true that if the 
plait taetaken out'that money, he would have been enti- 
‘tled to the costs on the whole declaration up to: the period 


_ when it was paid in; but here he proceeds on acount on which 
Ho "money was paid in. The general rule in this court, which 


Tegu —— in *the: ‘case where money is paid into court, 

is the’same as"in the “court of king’s bench. But in actions 

on’ policies, sifiere! thete is a’ consolidation rule, and money is 
id into court, the plaintiff is entitled to the whole costs of 


‘the’ short ‘causes | up to the time when the money is paid into 
court, although he may not succeed in the cause which he pro- 


ceeds to try, and although the defendant in that cause is enti- 
tled to the whole costs. And this explains the cases of Mul. 


ler. Hartshorne, and Wilton v. Place, which do not ‘accurately 


8 3 the ‘opinion of the court. And there is no reason 
why the practic : now ‘uniformly established, and which i is so 
consonant tc justice, ‘should be altered. 
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Note, the prothotiotaiy said, that the reason of the case ot 
Wilton v. Place was, that although no consolidation rule had 
actually been drawn up there, yet, as there was an understand- 
» between all the parties that there should be one, they were 
considered to be in the same plight as if the rule had been ace 
tually entered 1 ‘intO. 


me ‘i and for the defendant. The prothonotary had — 
for the defendant his whole costs up to the final judg-~ 


1810, 
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Rule refused. Po 
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A. vessel THIS was an action coven a policy of insurance e 


h d | 
Oporto, sp. the 13th December, 1808, upon the ship Little Ma 


Oporto, 
bes,andGot- from Plymouth to Oporto, or St.:\Ubes, both or either, al 


tenburgh, be- nd ¢ 
ra yk al = ring her stay at St. Uées, and thence back with a cargo. of s 


Oporto by the to” London: the policy provided for a return of 2 perceenbeqwess 
liberacd a, Mium if she’sailed with convoy for Portugal, and 2. p. reciate 


liberated on 
payment by more if she sailed with convoy from /ortugal;-and arrive 


aspera The declaration stated a loss” by capture, | Upon the ie ‘ of 
ney, and on this cause,at Guz/dhall, at the sittings after. Trinity. term, 1809, 


condition of before. Mansfield, Ch. J. it appeared that the ‘Little A M ae 


his bringin 
home ringing sailed from Plymouth with convoy, with a cargo, and arrived 


Be etry at Oporto: she remained there’ a month, being prevented by , 
aghsn Pre tempestuous weather from proceeding. to. St. Ubesy te take in’ 


soners, to be 


exchanged for a cargo of salt, according 'to her destination. On the 29 


an equal nut- Yarch. 1809, Marshal Soult, with aPrench force, having-en< 
Upon the tered Oporto, took possession of this vessel, and took out: tise 


cor the master andall the hands. A contract was afterwards made 
after the time between Soult and the master, that upon payment: fee three> 
of the ship’s thousand dollars, the ship should be liberated, and permit = 


liberation, the 


owners aban- paar to England asa cartel 5 au 
Sunedie whig ‘prisoners who were detained at Qpobto; ipiows 
to the insu- 

either that the English government: should ‘ona 


* neg 
sg on BUMber of French prisoners, or that the master should ag ain» 
her arrival at render’ himself, with the vessel, to the custody of Soult: “Phe 


Portsmouth,  wasrer accordingly paid the money ; and, on the 19thof. 


the captain re- 
fused to delic With a crew, consisting not of his own men, but of the libe=“ 


ver her, un- pated” prisoners, sailed with the vessel in. a ae Rh 
less On repay- T., 
at Portsmouth on the 13th of May. The Engilishigo 


ment of the 


ransom,which diq so far ratify this: contract that they sent ba: 


ek at ofa French vessel, the cure, and some Frei ch sea 
that the own- - exchange for Brooke, the master of the Little Mary, and: the 
ao Seg 0p persons who came home with him. Che: plaintiff shaving 


tled to retake 

hisship,which heard of the capture, and not having heard of the: liberation. 
was safe at of the ship, had, on the 1st of May, given notice of abandon 
Portsmouth, ~. ’ Cr eee 
the loss of the ment to the ‘Gaaewiets as for a total loss. ~ ~The m aster rew. 
voyage didnot fused to deliver up the ship to the plaintiff, unless he wo Id 


ble him to 
scans upon repay him the sum of three’ thousand™ 


a policyon the plaintiff refused ; and at the time of the eri te cnbqsdb poms 
ship as for a Th 
tinued 1 in the ppoesenatss. of the masters e. jury. found a 


total loss, nor 

could he re- © sen... te eadegaie 

cover, as for (a) ian this iv gonract more particuany ides Webb v. Brooke, post, in. : 

an average term, 1810. ib akeiens a ia ? nk: 
a ee is & * Bee Base PARSE; me 0 


loss the sum — pulled 
which had been paid by Bien master rdepthobin s ransom, man which, being an illegal pay a 


the plaintiff was not bound te repay to the master. ae 


verdict for the plaintiff as for a total loss, with liberty for the 


defendant to. move to enter a nonsuit, upon the ground that 


the ship was not lost; for that she was destined to go to Por- 
tugal, and. same back again, and that she did ‘Ba aod “ res 
turn. — See ee 5S | 


ee Fes = ee : 
¥ - e 


na nisi ~ set aside the verdict and enter a nonsuit, and 


counsel were twice heard upon the rule, the first time in Hi-. 


dary tory 1819; when the court, thinking that much might 
depend: upon facts which did not appear with sufficient dis- 
ctness at the trial, suggested the propriety of introducing 
further documents, which the parties accordingly agreed. to 
admit as evidence in the case. The effect of these was, that 
the contract with Sou/t appeared to be of the nature above ex 
pemeivand that, by a charter-party which transpired, the ship 
yas ¥chartered from Plymouth, with a cargo to Oporto, thence 
Ubes: in ballast, to obtain a cargo of salt, and thence to 
‘Gatte ingh, or-some- ether port in the Baltzc. And the de- 
oe en rested upon this last circumstance as a proof that the 
voyage was lost, because the market for the salt was. during. 
jer fishing season, which had elapsed pending the delay oc« 
casioned by fae eapture and detention of. the ship; but there 
was no stipulation in the charter- -party for the ship’s return to 
England: and Sicoteu when the rule was discussed a second 
time, in this term, Best contended. that it was proved by this 
charter party that the ship never sailed on the voyage insured, 
but had sailed on a wholly different voyage, so that the risk 
er commenced: but on the plaintiff’s retorting, that if so, 
he was entitled to a verdict for a return of the entire pre- 
mium, Best abandoned this ground, and made his el: ction to 
sider the voyage: commenced as the voyage insured, and to 
tand.on the meritss Phe latest statute which is material to 
> case, 45 Geo, IIE. c. 725. 8 16. enacts, that it shall not be 
awful for any of his: majesty’s subjects to ransom, or to enter 
into any contract or agreement for ransoming, any ship or 
vessel belonging to any of his. majesty’s subjects, or any mer 
susie or goods on board the same, which shall be captured 
y the subjects of any state at war with his majesty, or by any 
_ persons committing hostilities against his majesty’s subjects, 
unless in the case of extreme necessity, to be allowed by she 
court eae 


“Shepherd and Lens, Serjts., showed cause against the rule. 
The plaintiff is entitled to recover, either, ist. For a total 
fies: because the use of the ship is lost for the voyage; or, 
. For an average loss to the amount of the money paid tp 

“Vol. HY. Li 


di ~~ Best, Serjt., in Michodoutt term, sities a: 
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to continue his. voyage, for he had no. crew: he had not a 


in every case where the ship is capable of being fitted Ou 


pe was. rere that. the an snansvesinant “or restoration o! 


; the. ship. . “es In order to. do. aw: ay the total loss, the re ete +t se 


must be such that the owner may be at liberty to © es irsue_ his 
voyage. ‘The property was, by the capture, devested out of 
the plaintiffs ; in order to revest it, it was necessary either 
that it should come into the actual possession of the plain, 
‘or that they should adopt, or be bound in law to adopt, th 
master’s act in ransoming the vessel; but the ship in fact h: 
never come into the plaintifls’ possession; for Fig have 
fused. to pay the money, or to redeem the. vessel. on those 
terms: and if the ransom was an illegal act, the law will not not 
bind the owners involuntarily to adopt it. Secondly, it is not 
every restoration of the hull of the ship that will dp: away. th 
total loss which prima facie was sustained by the capt \d.re- 
vest the property devested by the abandonment. Ing 
where the total. loss has been done away,-the. ship. h: nre= 
stored in such a state as to be capable of prosecuting: sheshecheme 
and the voyage has afterwards been. absolutely completed: but 
here the voyage was totally lost. The. purpose, which, C 
obtain a cargo of salt at Sz. Udes, and deliver it withy 
ing, season, is wholly gone 5... for the. fishing season is elap 
en the vessel left Oporto, it was impossible for the. mz 


Single man on board whom he could.compel under any s 
sisting ‘contract to proceed to St. Ubes. He ate don 
his parol to proceed to England, and the Jaw. will. recognise 
the validity of the obligation : he was still virtually under th 2 
dominion of Sou/t, His vessel was net actually manned w 
Frenchmen, but the effect was the. same as if. 

and she arrived at Portsmouth, no 
mercantile adventure, but as a‘French.ship bringin 
It would bea wholly new rule if the court were to o ¥say_ 


sent to sea-again, there cannot be a total loss. All the cases 
show, that wherever there is a loss of the ship. for Ahaeol ARC, 
it is a total loss for the purpose. of the i insurance. . Lhe. $e. 0! 


Goss v. Withers, 2 Burr. 683. in which there were: tw . poli 


cles, one on. the ship.and the other on the cargo, generat ted 
opinion in the profession, that after a capture had once. taken 
place, there was, in all events, an absolute. loss. . In . Hami on 
v. Mendez, 2 Burr. 1198. Lord. Mansfield, Ch. J. takes pains 
to correct. that doctrine, and to. show that. itis a total loss : 
only ‘¢if the voyage is absolutely lost, or not worth. pursuing.” 
Milles v« Fletcher, Doug 219. his lordship said, “ Nes cases 


snces of ‘the capture were such as, notwithstanding 
at uré; occasioned a total obstruction of the voyage, or 
tia obstruction, as in Hamilton v. Mendez.” And 
» “The point is, what did. the owner suffer by the cap- 
ire? and it appears that he suffered so much, that it was not 
worth while to pursue the voyage.” ‘Ina manuscript note of 
the “same. case, the rule is laid down in the same manner. 
Cazalet vs Ste Barbe, 1°Term Rep.187. Willes, J. said, “ There 
een no | jaechere” either of the ship or the voyage :” and 

, J. said, “ The true way of considering it is this ; it is. 
an insurance of the ship for the voyage ; ; if either the ship or 
the voyage be lost, that is-a total loss.” So in Manning v. 
Vewnham, 2 Marshall, 585.-on a policy upon: the ship, Lord 
Mans} ele said, OEE by. the perils insured against, the voyage 
be lost and gone, it is a total loss, otherwise not.” Bainbridge 
East, 329. does not militate with this doctrine; 

thi e only determined, that if by ‘subsequent events the 
otal esas reduced to an average loss, the assured has no 
right to persist in an abandonment. But this loss cannot be 
reduced ‘to a partial loss, because it is clear that the object of 
‘age can now never be obtained. It is true that a ship 

ly capable of completing her voyage as long as her 
alanks will hang together; but the merely getting to agiven’ 
lace : ‘or loading with a particular article, at any time, and at: 
any price >, and under any circumstances, is not the object of a 
voy: Bee This vessel could not have proceeded to St. Ubes 
ess she had taken a new crew at Portsmouth, and sailed — 
from: thence ; but that would not have been a prosecution of 
the same, but of an entirely new voyage. It is impossible that 
On the Snipte arrival-at Portsmouth, the freighter could have 
vered against the owner in an action on the charter-party, 
‘ground of his not proceeding thence to complete the 

>to St. Ubes. If it be now incumbent on the owner to 
continue the: voyage, the same necessity would haye sub- 
sisted if the French general had detained the: vessel three 
ears ; but although the ship in specie remains, the freight ‘and 
jortunity of obtaining a cargo are totally lost. Again, if 
this is r ot a total loss, yet the master is entitled to recover 
jainst the owners the sum paid for ransom, and that consti- 
werage loss; for the case is distinguishable from 
hat ces Ve Rockwood, 8 Term Rep. 268. because there 
_ the ransom was clearly illegal : ‘there, too, the owners recog- 
nised the act of their agent in ransoming the vessel, and took 
he - back again. — ~ Whereas here, if this was an illegal ransom- 
| PB, the owners had done -no act to-affirm the contract made 


tence of the hull of the abides the | 
« The question is singly this, whether See ces a 


1810. 


‘ 


Seott. 
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n Soult. | But the plaintiff is at least e1 return of 
a =~ the two per cents premium upon theshipfaranrivtl ‘at Oporto; 
-and if this is not a total less, she has also arrived in this country, 
-and upon that event the plaintiff is entitled: to areturn cof ee. 
per cent. more: this case is *distinguishable from that of Ke 
ner ve Lemesurier, 4 East, 396. where Lord Ellenbore ign oe 
J. thought the ship’s a of — must pre 
-tede any return. a 


IOUS 2 
+ eBeae and, Fanghans Setjtaisicd obit’ Allthe > cases cited 
soubivieved 3 in that of Bainbridge v. Neélson, which i 
of the present question, and has established as a prinel 
_ if the plaintiff relics on an abandonment and a total los 
the fact is, that at the time of the abandonment the to 
did not subsist, his case is gone. That wasan attempt to ‘con. 
"vert a partial loss into a total joss, but. without mete pin 
plaintiff omitted to prove, but in fact might have proved =~ 
~ small partial loss, less than 13 1-2 per cent. Tat rd El endoo- 
rough’s judgment, in Bainbridge v. Neilson, is very a plicable 
here. ‘Phe present plaintiff did not abandon till the 1st of 
May: whereas his ship was released on the 19th of Apri. It 
is not true that the ship afterwards continued to. be : virtually 
in the possession of Soult. If he had exacted » : laster 
_ security for his going to Lone “not to St. | rhaps 
there might be some colour for this pretence; but as sce iS 
_ the master had paid his three thousand dollars, and had cleared 
the bar of Oporto, he was at free liberty to proceed to $¢. Ubes; 
but he found it more profitable to convey passengers to Lon- 
don. { Mansfield, Ch. J. and Lawrence, J. It appears he co 
get no crew, except sailors collected from various ships, who 
were all desirous to come to England: he could not proceed 
alone to St. Udes.] Admitting shan ewanee | os t 
to. St. Ubes; but no case has decided thatthe mefe | 
_ profit of the voyage entitles the sabuecs: to abaselb the ship. 
of ‘Ansurance isa contract of indemnity, but if upon the loss of a 
single voyage, the owner could recover the whole value of 
* his “ship, the *effent would go far beyond an indemnity j for 
_ the plaintiff would be enabled to recover where: a aS 
tained no loss at all. In all the cases wherein the loss’ of ‘the 
» wyoyage has been an ingredient, it is not merely the loss of ¢ ne 
Immediate advantage of the voyage which has had w 
nariueihe: court, but there has been an. extreme improba vility 
_ that the vessel itself should ever be restored, or at least a rea- 
_sonable ‘ground of belief that the: property would be lost, un- 
legs the assured should incur considerable expense | to recover | 
it. So, in Hamilton v. Mendez, 1 Park, 6th ed. 207. Li 
| Mansfield, Ch. J. says, It does not necessarily follow, that 
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tot ou royage be so defeated as not to be worth the 
farthe “pring the salvage be high, and the other expenses 
, or if the underwriter refuse to bear these expenses, the 
ed«may abandon.” He, therefore, thought that many cir- 
imstances must concur to create a total loss, when the ship 
“in Specierremains. In Hamilton v. Mendez, although the ship 
was captured, and the crew taken out, and a prizemaster put 
on board, and an abandonment made, yet, inasmuch as there 
_was a recapture, Lord Mansfield held that the ship was not to- 
tally dost. The case of Milles v. Fletcher is not applicable in 
| present instance. There no sailors were to be had, the 
“dtp was ‘at a distance from home, nearly all her remaining 
_ €argo was sold to pay her salvage, and the expense of the re- 
pairs: would have exceeded the value of the freight by more 
than — That ship could not pursue her voyage, and it 
‘was ‘the best thing for all parties to sell her. This vessel is 
country of the ‘owner, at Portsmouth, where sailors are 
deh; majared, and in no respect under similar circum- 
“stances. A mere interruption of the voyage gives no right to 
‘abandon: the plaintiff can recover only for so much loss *as 
pn can show that he has sustained. But to create a total loss, 
a ip must be in such a condition that even if the owner 


+ ae 


y Hing, he could not perform the voyage : if he can com- 
plete ‘the voyage, he he is bound so to do. Here, the owner be- 
“ing-bound: by a charter-party, it was incumbent on him, on 


_ the'ship’s arrival at Portsmouth, to set out again on this voy- 


age: there was no physical impossibility of his completing it. 

In Manning v. Newnham, the ship “was declared unable to 
- proceed to sea with her cargo upon a London voyage, and she 
et uld not be me at in any of the English islands in the West 
~ Indies.” ‘Th: physical impossibility of performing the 
sfjreld-says, * ‘The ship had received an ir- 
a art within the policy, which drove her back to Tor- 
» tola,where only two ships “eotla be had, both together not ca- 
Dp ‘ble ‘of f taking the whole of the cargo on board. The voyage 


puret are forward to England, and yet nobody bought 
+ yt ods t 1ere'b Dut to send to England. If the voyage could have 
een continued in another ship, there might have been freight 
D “vt But it was admitted, that there was a total loss on 
tht, because the ship could not perform her voyage, 
ns ed were not to wait till ships could be had. ‘The 
t applies to the ship and cargo, and the con- 
bye fe ra the ‘ship shall come to London.” Bainbridge v. 
‘Neilson shows, that the circumstance of want of knowledge of 


was so completely lost, that no ship could be got, and the in- | 
remared ‘were unable to send that. part of the goods which they 
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difference in the state of the ship: the ship was re 
the master, and, consequently, the owner could have’no- 
to abandon. It is urged, that the plaintiff has a right 1 
cover, because he is. innocent, and has not adopted the act 


the captain: but the plaintiff is not damnified, for he aoa. 


cannot recover against him the money which he has paid in 
his own wrong,(a) and the plaintiff may retake > eat at 
pleasure, and free of all expense, or recover for it in trover.: 
The underwriters, therefore, would’ pay this*sum fo 


benefit of the captain only; who is not a party aban - 


the question of the return of 2 per cent. upon the ship’s arrival, 


in Kellner vy. Lemesurier it was held, that the arrival which 
entitles the assured to a return of premium, must be an arrie 


val at the ultimate. port of discharge. The defendanty-the 


st 5 


fore, is on every point entitled to a nonsuit. = eee ns se 


linos the fest: argument, MansrreLp, Ch. Ie said, i if: a 


capture has occasioned the loss of a voyage, although the ship 
remains in such a state that she may be repaired, and may 


again be taken possession of by the owner, yet it Asa ota loss. 


Bat then the question arises, what shall’be d 


to go to St. Udes to procure the salt. If the owner is himse 


the merchant, he loses the profits of his voyage; if not he. 
loses his freight ; but how is the ship lost? In Goss. v. Withers, — 
Lord Mansfield takes various circumstances into* consideras’ . 
tion; the perishable nature of the commodities ithe Singh lute — 


defeating of the voyage, the heavy amount of salvz 
peek of thes master ante Eeeuntsir es; and the loss of the fre 5 


the effect of recapture to revest in a the @ owner the propery sal 
the captured: vessel. th Big 2 oe ease, 


; 1 are J . The dicta in the authorities ¢ nen 
tainly go great lengths ; they assert generally, that ‘wherev 


— insured i is uate by any of the oe ieee en 


of sted ig in the country where: isin ai ce Bie ‘he 


passage from the. seen Ce¥t268 “1, which was the eae 


ASF Bas Fie oe 


(a) See the case sof Webb ¥: . Brooks, Trin. tea 1810, post. des So Tie a 


6 


ma akek ie difference § in ati reese of 1 i belt ~The ¢ adie 
an of the men who came home in the vessel'can m 


| ? that admits of great argument. e* “tight: not — 
have been worth while in this case to provide a new crew, 
without which the vessel could not proceed, and” afterwards — 
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thority o n-which!Lord Mansfield relied in the case of Gass ve 1810. 
V “ithers, does. not apply to the ship; and one may col ove po 
ry strong cases 5. as, suppose a ship bound for the l Saltic, Sa 


enauld eae aased into a port, and blockaded there till the Ba/- Morr 
| ge frozen: her voyage is lost; but in the ensuing spring 


he r — to England in safety : how is the ship lost? In 
Manning v. ee a loss of the VOVaRCs as to. the Apa 


_ Upon he second peanmneht The Court held, that there was 
c s in this case. The ship had been detained, but 
7 ; now ‘safe ; and there could not, under the circumstances, 


be any return ‘of the premium ; consequently, that there must 


; be a nonsuit. 
Rule absolute. 2 
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ee HE. defendant 3 in error Heclacedt: in 4.5 court of King’s The highest 


nch in an action of asswmpsit, and stated in his second count, preg iene : 


. that the mayor, burgesses,.and commonalty of the borough of by auction, 


rmarthen,.on the 14th of May, 1804, were about to put up and the mayer 


of a corpora- 


to sale, and to sell by public auction, by a certain auctioneer tion, on behalf 


employed in that behalf, in several different lots, certain of himself and 
the rest of the 


: messuages and tenements, whereof they were seised in fee, burgesses and 


-and subject to.certain terms and conditions of sale, ——— 
a were stated in the count; that the premises were, pl _—_ 


the. said terms and conditions, in. the presence and vendors of the 
blic. lands, signed 


‘hearing of the defendant below, put up to sale by pu Py ehatiaet- ie 


auction in different lots, and that the defendant below became which they 
mutually pre- 
the purchaser of certain messuages, lands, and tenements, com- hinad’e Rat 


pris din the thirty-fifth lot, at the price of 1,000/. And that the conditions 


terwards, in cbuaideration that the plaintiff below, ° saleon their 
? respective 


na nd. there. being the mayor of the said corporation, parts, . The 
i there on behalf of himself and the rest of the bur- conditions 


stated the ti- 


esses and commonalty of the said borough, undertook that. tite of the cor. 


said TABYON;: burgesses, and commonalty would perform and poration to 
the premises, 


- and stipulated that they should convey, and might resell on default. ‘The only act therein men- 


tioned to be done by the plaintiff was the receiving the deposit. Held that the plaintiff could 


not maintain an action in his individual capacity agatust the purelaser for Santen of this contraet, 


_ 1810, 


ia 
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fulfil to the defendant, as the purchaser ofthe premi 


prised in that lot, all. the aforesaid terms and conditions of 
sale on the behalf of the vendors to be done and performed 


Morris, respecting the same, he, the defendant below, undertook to 
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- tion by the proper parties, by the town clerk of the ¢ 


perform the terms and conditions of sale on his ect aol ; 
*purchaser. The plaintiff below then averred, that the: mayor, 
burgesses, and commonalty were, at all times after the sale, 
able, ready, and willing to execute a sufficient and proper cons. 
veyance of the premises comprised in the said lot to. the des 
fendant below, according to the said terms and conditions, if 
the defendant below would pay the. purchase-money thereof, 
and they averred notice and requést to the defendant below to. 
pay the purchase-money, and accept a conveyance of the lot,.. 
according to the terms of sale, and a refusal by him. The 
declaration then proceeded to tate, that the premises, in pure: 
suance of the terms of sale, were resold by the said mayor, 
burgesses, and commonalty, and that the deficiency, and the. 
expenses attending such resale, amounted to 530/. which the - 
defendant below was requested to pay; but that he refused, » 
nor had he paid the amount to the. said mayor, burgesses, and 
commonality, or to the plaintiff below, or to any other persont 
whatsoever. The defendant below pleaded the general 1 Issues 
This cause was first tried at the Hereford summer assisesy 
1805, before Lord Ellenborough, Ch. J. when the evidence for 
the. plaintiff below was, that he, being mayor of the borou he 
of Caermarthen, and the mayor, burgesses, and commonalty of - 
that borough being seised in fee of the tenements in the decla- 
ration mentioned, they, the mayor, burgesses, and commons 
alty, on the 14th of May, 1804, put up the same, and also cers 
tain other tenements, to sale by public auction, in different 
lots, according to certain conditions of sale then jestnnene 
and corresponding with the averments in the: declarati tion, ViZe 
(amongst others immaterial to the case,) that, 4thly, the p Ure 
chaser of each lot should pay down immediately, as a deposits 
on being declared the highest bidder, 10/. per cent. in part of 
the purchase-money, into the hands of Thomas Morris, Esqs 
the then mayor, and should sign an agreement *for payment 
of the remainder on or before the ist day of August next, and 
that an agreement should be drawn and prepared papain : 


tion, at the expense of the sellers. Sthly. That the. purchi er 
of each lot should have a deed of feoffment executed to hiny. 
of such lot at the expense of the sellers, on payment of the res 
mainder of the purchase-money. 6thly, That the purchaser’ 


_ or. highest bidder for that lot was to receive no rent from 


the lands therein: comprised until mpaslenany een a: 


ae ss 
ae. - 


eA i 


1€ rents a 


1e sellers? itle to the ‘premises: ‘bial prise “3 : 
under his: present majesty’s’ charter, fe ahs ee rete 
o the > corporation of Caermarthen, under thé "great seal, i : 
1764. 9thly. That if any purchaser should “fail to” SBR 
with those conditions, . the deposit-money for his lot should be 
forfeited, and the s proprietors should be at liberty to resell the | 
lot, 1e deficiency, if any, by such ‘second sale, together | 
“charges, ‘should be° made good by the defaulter. 
uastly, that the forfeiture of the deposit-money should not 
proventitiie “sellers from proceeding at law or equity against — 


_ such-best bidder, to oblige him’ to complete the’ purchase, a . 


the sellers should think proper. ‘That the tenements in ques-— 
pact pale up to'sale in ‘the thirty-fifth of the lots men-- 
“in the “conditions ; and that the defendant below had 

ie ee on ‘sale, and of ‘the conditions, and was present at 
thé sale, and ‘then became the highest bidder for, and the pur- 
chaser of; the same lot, at the sum of 1,000/. ; and that the” 
wing agreement was thereupon written at the foot of “ss 
ny f the* conditions, and- subscribed by the plaintiff *and _ * 377 
efendant below respectively, viz. the above-mentioned pre-— 

ses comprised in lot 35. were this day sold to David Bows 
efendan below) for 1,000/. subject to the conditions of 


sale within ‘mentioned, dsind David Bowen, the purchaser or 


hest bidder of the said lot, and Thomas Morris, Esq. the © 
mayor of the said corporation, on behalf of himself and the 


| rest of the burgesses and commonalty of the borough of Caer- : 


n, the vendors of the premises, do hereby ‘mutually 
tener fdiat eens eeek of their parts respectively, 

ditions of ‘sale. Signed T. Morris, mayor. 
; er fen on the 23d of ‘Fune, 1804, the following 
der was ‘made by the mayor, burgesses, and ‘commonalty of 
the borough, -assembled at a corporate meeting: ‘held at the 


| Gabidhialt ‘of the borough, upon due notice given in pursuance ne % 


varter, viz. whereas in pursuance of several orders, | 


pe ialorg de a | re the 4 ch an a oth ule, ons Fl srt bagi rg sth” 


, ee ee 


. . aes ‘: a atk ii disposed of by. abe a auction ameaiiaeate 
alpersons, at and for the price” or sum of 15. ASAD 


dnd whereas Thomas Morris, Esq. the present mayor, signed | 


ntracts for the sale of the said hereditaments and premises 
edatseeveral purchasers thereof, it is therefore ordered that 
Vol. I. Kk 
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1810. such Asles, sai the contracts signed by the : said. Thana Mor- 
ris, be confirmed and carried into execution; and that ‘the. 
“y, .  @epositemoneys be paid by the purchasers into. the hands of. 
Morris. the said Thomas Morris ; and that his receipts for the same. 
~~ respectively shall be good and sufficient dischar es to such. 
purchasers for such deposit and purchase-moneys ; a and that 
such purchasers shall not be answerable or bound to see t to the 
application, non-application, or misapplication of such purchase- 
moneys, or any part thereof; and that the said Thomas Mor- 

ris do, on receipt of such moneys respectively, pay the same 
* 378 into *the bank of Messrs. David Morris & Sons, bankers 
in Caermarthen for safe custody, until further ‘direction: 1s 
given by this corporation for the application thereof ; and th t. 
a letter of attorney, or letters of attorney, be made to em ower 
Fohn Meredith, of this county, borough-agent, to deliver livery” 
of seisin of such hereditaments and premises, so sold as afore- 
said, to the several purchasers, or to whom they st re- . 
spectively direct and appoint. And it is further ordered, that_ 
in case the purchasers, or either of them, shall refuse or “neg: 
lect to pay the deposit or purchase-moneys, or either of them, 

in manner aforesaid, or to complete their purchases agreeably. 

to their contracts, actions or suits shall be brought against 

such purchasers either at law or in equity, at the expense. 

this corporation, and under the directions of th Thomas 
Morris, for the recovery of such deposit or purchase-moneys;, 
and also to compel such purchasers respectively to. complete _ | 

such their purchases ; ; or that the said mayor resell the said | 
premises by auction, in case of the non-performance of su 


contracts by the. purchasers, agreeably to the terms thereof 
Te Morris, mayor. That pursuant to the said omic oe 


ed 


he bare below the teate of a deed of feclitene for oy 
perusal and approbation thereof, and required him to complete. 
his contract, and pay the purchase-money according to the _ 
_ said agrecment ; and gave notice to him of their readiness 8 to 
~ execute a conveyance of the premises. And that he w wholly — 
refused to complete the contract, or to accept any. conveyance _ : 
of the prcitises, or to pay the ae sopBey. ECO: where. % 
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when the court were “equally divided in opinion : Roc as 
the cause was again ti tried at the Hereford: spring assises, 1806, 
before Lawrence, | . who, upon the same evidence, thought 

the plaintiff F below entitled to a verdict on the second count. Of. 
the deck aration, but recommended a bill of exceptions; which, 


is 


ep he 3 < 


ng endered by the defendant below, he sealed accordingly. : 
The jory! found their verdict for the plaintiff. below, with 430/. 
daeiiees upon the second count of the declaration ; and for 
the defendant below “upon the other counts, ; ao 


This case € was. twice argued ; first, in Easter term, 1808, by 

4, for the plaintiff i in error, and Fohn Fones, for the ‘de- 
fee Jant in error: the second time in 7rznity term, 1808, 
Teath and Lawrence, Justices, being absent,) by Peake, for 
the plaintiff in error ; and in the Michaelmas term following, 
by. Abbott, for the defendant i in error. Upon the second argu- 

ment three points - were contended on behalf of the plaintiffin | 
error t ‘irst, that upon the true construction of this agree- | 


ment, ‘the t mayor had contracted as agent and manager for the | 


corporation ; so that it was a contract between the buyer and | 
the corporation, not between the buyer and the defendant - 
in error ; pee ane therefore, the defendant in error could 
not 1 maintai at action. Secondly, that if it were a con- 
es th efendant in error, yet being made with 
im | oi me take of a third | party, and all the important, 
vanald rations moving from that. third | party, | the corporation | 
only could. maintain: an action upon the contract; and that the 
defendant i in error could not. Thirdly, that if it were re-_ 


garded as a contract made with the defendant in error, it was 


void for want of a consideration moving from him, The first. 
*point must entirely depend upon the construction of the in- 
strumen t itself. The whole tenor of the conditions of sale 
npla: ated that the dealing was with the corporation. It 
e fat the deposit is to as paid to the plaintiff below, 
bea he happened to be the present mayor ;-but the receipt 
of that money is the only act he has to perform. The agree-_ 
ment for the purchase, and the deed of feoffment, were to be — 
at the expense of the sellers: the corporation were to receive 
pe fhe Y s of the premises till 1806; the sellers were they who 
‘pay interest on the purchase-money i In the mean 
Me ee the sellers’ title was the charter of the corporation: it 
was to the proprietors that the liberty of resale was reserved; 
and the sellers were they who might proceed, notwithstanding _ 
a forfeiture of the deposit, to enforce a specific performance \ 
as they should think proper. The plaintiff below signs his 
name ‘In the corporate capacity of mayor, adding that word to 
his signature; not in his individual capacity ; or rather, he 
a his contract, not as principal, but as agent for the 
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him individually. Therefore, if the cot 
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4 - corporation. And if he ‘did not individually contract with 


- defendant below, the defendant below did not contract. with 
ation had refused 

to convey, the plaintiff below would not have been li I 

an action by the defendant below. Unwin v. Wolseley, 


id 


Sipura Y ims ie 


his majesty; to pay freight... The plaintiff brought rovena 


Rep. 674. The defendant contracted by deed, on: count 


-and it was held that the action would not lie. . Michenti j 


Haldimand, 1 Term Rep.172. It was there also: decided that z an 
agent, contracting for the service of government, does not ren- 
der himself personally liable. If those cases -be law, upc 
what principle can this person, contracting on behal ofa 
poration, be distinguished from a contractor on behalf. of his 
majesty. Pigott v. Thompson, 3 Bos. & Pull. 147. 18 a strong 


ease to show, that although a *contract be in writing, it must 
be interpreted, not according to the strict letter, but according 


to the understanding of the parties: there the defendant hired 
“the tolls of a gate and toll-house, and contracted to pay t the 
rent to the treasurer of the commissioners, | the ‘officer, whose 
duty it was to receive it; yet it was held-that: the treasurer 
could not maintain an action for the rent. [ M/ansfield, Ch. J. 


In that case the defendant alone signed the contract: the-pro- | 


mise was not made to the treasurer, though 1 it was a:promi 
to pay to the treasurer.], This case is: not oneioae. strc 
the. defendant below does not promise to Morris: the defen. 
ant promises; to whom the promise. is made is a result of 
law ; and the plaintiff, as one of the corporation, in. his:corpo- 
rate capacity, promises that the agreement shall be performed. 
Although in the case of Appleton v. Binks, 5. East, 148. which 
will probably be relied on for the defendant in error, the de- 
fendant, covenanting on the part and behalf of Lord. Rokeby, 
‘was himself held personally liable; yet shat was _becat 5 
was held evident that he meant to bind himself and his: t 
_as sureties for Lord: Rokeby’s cacy ae Besides, 


was the case of a deed under seal, wherein no. consideration 


owas necessary ; this being a parol promise, a consideration 


* 382 


was necessary : but the defendant inserror was to do no one 
act whatever. The.corporation were to do. every thing men- 
tioned in the agreement; they were to receive al 
_the plaintiff below none. It was, therefore, both in fact and i in 
law, a contract by the corporation. Upon the second point, 
- supposing any action at all can be maintained upon this con- 


- tract, it lies at the suit of the corporation ; because all the real 
_ and beneficial considerations are moving from the corporation. 

 Levett y.. Hawes, Cro. Eliz. 619. 652. The plaintiff declared 

_ in assumpsit, that in consideration that he would. assure lands 


of the annual value of 10/ for the jointure of his *d: cas h 
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- cupon her marriage: with the defendant’s. ‘son, the defendant “ ;g10, 
undertook to give 200/. to his son in marriage with her, and — ae 
>= that he had_not paid the 200A; and it was moved in arrest of = ~°""" 
| judgment that the action ought to have been brought by the — Morris. 
Aca amene ss to-have the benefit, not by. the father: the court 
© gave judgment for the defendant, and overruled a case there 
-veited of Cardinal v. Lewis, in’ wisich it had been held that the 
- “father might sue. Rippon v. Norton, Cro. Eliz. 849. 881. 
The defendant’s son having assaulted the two plaintiffs, father 
~ and son, the father complained to a justice, and required the 
peace: and: in consideration that the father and son would 
ie . cease from: further complaint, the defendant undertook that 
© shisson should keep the peace towards both of them: but he 
afterwards assaulted and disabled the plaintiff, the son; 
-whereon the father brought assumpsit: but.the court held it. 
~ would not lie, as he did not aver thatthe son was his servant. 
‘son afterwards brought assumpsit, and recovered dama- 
Duttonand wife v. Poole, T. Fon. 102. S.C.2 Lev. 210. 
Raym. 302. 1 Vin. Abr. Assumpsit, 337. pl.21. The fa- 
srithes? of the wife: being about to cut timber of the value of 
1,000/. for her portion, the defendant, who was‘his heir, un- 
_ dertook, that if he would leave the timber standing at his de- 
cease, he; the defendant, would pay the wife 1,000/.. After 
3e othe: decease of the father, the husband and wite sued for the 
© money, and recovered ; and the judgment was affirmed upon 
-error brought in the exchequer chamber. It was there held, 
a eee the daughter might sue for the money, because she. could 
3 -release it. Ifthe defendant in error, therefore, could support 
jaan action, he could release it ; but all the benefits of the con- 
.* tract are to result to the corporation, which it is impossible he 
alone should release. Sadler v. Payne, Savile, 23. ‘The plain- 
iis _ tiff declared that he had sold to the defendant land worth 100/ 
4i2 | that *one Ducket, at the plaintiff’s request, treated with * 393 


the defendant for a reasonable» consideration to reassure it: 

tae st esti in consideration of 50. agreed to be paid -by Ducket, 

the defendant promised to reassure the land to the plaintiff. 

_ It was objected in arrest of judgment that the consideration 

| passed from Ducket, and that no consideration moved. from 

the plaintiff ; but the’ court held that it should be presumed to 

be his act, and gave judgment for the plaintiff. Aartyn v. 

Hinde. Cowp. 437. and Marchington v. Vernon, 1 Bos. & 
gee ull, 101. in notis, were:-cited ina note to Pigott v. Thompson, — 

Be “to show that if one person makes a promise to another for 

s a the benefit of a third, that third may maintain an action upon 

sit. It is said that either the agent or the principal may sue 

-supon a policy of insurance; but that is by the law merchant, 

ae pice, until within a century past, has not been the law of 
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England. As to the third point, in case ‘this is a contra e 


——~ the individual, by which the corporation is ‘ni not bound, there is 
no’ éonsideration ‘for the promises, as appears by the case of 


Nerot v. Wallace, 3° Term Rep. 17. where it was he 1d that S 
action could have been maintained upon a prom nen rade bi 

the plaintiff, that a third” party, over whom the plaintiff ha re 0. 
control, should abstain from doing a certain act, and ‘1 
therefore, that promise could not be made a saciberatcioTGe® 
a promise by the defendant. [ Mansfield, Ch. J. ‘That was 
an ace consideration] Lord Kenyon, Ch. J. relie on on 


-? £08 & 


only, There was, therefore, no consideration for the pro rO~ 
mise in the present case, because the plaintiff below could not 
compel the corporation to perform the contract: Lord Kenyon, is 


Ch. J. held that there must be a power in law as well as in © 


fact to do that which is promised. [Graham, B. observed tha 
the plaintiff had actually performed his promise, for a conve} 
ance had been tendered.] Harvey v. Gibbons, 2 Lev. 161. ~ 


*consideration that the plaintiff, who was bailiff to Ri x2 ‘S.5 un- 


dertook to discharge the defendant from a debt of 20/ due to” 
¥. S., the defendant undertook to lay out 40/. in repairing a” 
barge of the plaintiff. Verdict and judgment given forte! 


plaintiff were reversed, because the consideration ene legal; 


for the plaintiff could not’ discharge ‘adebt due‘ 
The’ — werUiey therefore, cannot be supported. — 
Abbott, in Michaelmas term, 1808, fox the defendant i in verte 
The written agreement at the foot ‘of the condition is a con-~ 
tract made by the defendant in error individually, for the per- — 
formance of the conditions of sale by the corporation. The — 
corporation themselves could be bound in law only by an in- 
strument under seal, whatever might be the effect t In equity ty of” 
a contract by their agent ; and, therefore, there was very gooc 


reason why the defendant in error should enter ito a ; 3G 


sonal contract with the purchasers. [Mansfield, Ch. J. 


declaration avers that the defendant in error undertook, not” | 


that he would convey, but that the corporation should convey ;— 
now the contract is, that the defendant in error, on behalf of ” 
himself and the rest of the corporation, undertook ‘to fu 


conditions of sale. Thus far it is, in words, differe ent from” 


the contract alleged, that the corporation should convey; and — 
it is singular, if he were contracting for himself, that he sheild” 
add the words, ‘“‘on behalf of the rest of the corporation.”] © 
He binds himself individually, that himself (the mayor) and — 


the rest of the corporation, shall, in their corporate ca’ pacity, # 


perform the act. A man may bind himself for the acts of” 
others if there is nothing illegal in them. The courts will so 
1 
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ue every instrument, ut res magis valeat quam pereat. _ 1810. 
The. corporation could not have sued. on this contract, -ecanse 
it was not. under seal ; and if the defendant in.error may not 
sue On. it, mo one can; *but the contract must fall to the Morris: 
und. . In the case of Pigott v. Thompson, there was no * 385 
contr act made with the plaintiff. The. cases. of Unwin 7“ 
Wolseley, and Macheath v. Haldimand, are anomalous cases of 
mS agreements made by persons contracting on behalf of. the 
| public, very different from the case. of a private corporation. 
The, case of. Williams vy. Millington, 1 H. Bi. 81. is strongly 
with the. . defendant i in error: there the auctioneer sold goods 
in th , owner’s house, and with the owner’s name on the cata-: 
logues, yet it was held that the auctioneer was entitled to re- 
cover for the price. In Sadler v. Evans, 4 Burr. 1984.. the 
reason why no action could be maintained against the agent 
was, that the money had been paid over. In Frontin v. Small, 
2 ad. Raym. 1410. the lease itself was made by the attorney, © 
who showed on her declaration that she had no estate in her... 
own name, and. therefore void. It can make no difference 
whether the party assuming for the act of. another be plaintiff — 
or defendant ; and if so, this case is not distinguishable from» 
that of Appleton v. Binks. If the contract were read thus, 
that the defendant i in error for himself, and on behalf. of the: 
ee ndors, contracted, it.clearly would be his individual personal 
x contract, and the addition of the words on behalf of. the cor- 
poration, do not vitiate or make it the less his personal contract : 
those words were in Appleton vy. Binks. ‘The word mayors 
only. descriptive of the character of the contracting party: it: 
‘ does. not-alter the nature of the contract... The word himself 
| is here used equivocally ; but it does, not mean that he, con-.. 
a tracting on behalf of himself, in his corporate capacity, under-.. 
ook w LORORVEY +. it. was not bis intention to mix himself indi- 
-vidually with the corporation : it is only that he, happening to 
} i ‘mayor at, the time when he made this contract, and con- 
a tracting in his. individual character, undertook that the mayor, ._ 
who happened to be himself, *and the rest of the corporation,,. * 386 
should convey. [ Mansfield, Ch. J. Supposing that he had -- 
made this contract without. authority! .Could not the buyer... 
maintain an action against him‘] Yes, ex delicto. As to the 
second point, that supposing this to be a personal contract, yet 
that being: for the benefit of another, the party interested, and . 
q not the party contracting, is to sue upon it: itis by no means | 
2 necessary, to enable him to maintain an action, that the. benefit. 
of ‘the contract should result to himself personally ; : although 
it is not true that all the consideration passes, as it 1s said, 
fom s the maietescelites for the defendant in error makes him: : 


eee SS ee 
ia? . Se 


180. selfa ‘ateecichtes of the deposit-money 3 and, therefc ” ‘upon 
—-— failure of the corporation to convey, liable to the holder in an 
= action, which is a consideration. But the’ cases in which itis” 
Morris, said to have been ruled that A. may sue upon a promise made 
SoA al atomtO'ere 4Or’ the benefit of A., have been misunderstood, and’ are — 
well explained by Eyre, Ch. J. in 1 Bos. & Pull. << relt- 
makers’ Company v. Davis.” “As to the case put at the bar: 
of a promise to A. for” the: benefit of B., and an action 
brought by &., there the promise must be laid as bog made’ 
_to B., and the promise actually made to’ Ay may be given'in 
“evidence to support the declaration.” Ifa chartersparty “be » 
made under seal for the benefit of another; the agent who 
Be makes it is the only person who can sue thereon; and the or- 
~~ dinary case of ‘policies, where the agent every day ‘tecovérs | 
| sums from which he derives no personal advantages, shows + 
that there is no difference in this respect between instruments — 
under seal, and those which are not under seal. ©’ rhe ai ird 
point is rather a breach of the first than a distinct qu poirot 
if the defendant in error subjects himself by his contidat oa! | 


legal responsibility; that alone isa sufficient Consideration. 
iSepe} cai 


Cur. adv. vult. — 
fig Lor Feces eed * 
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segs @ Mansristp, Ch. J. deciding, Uae: this contract did not 
' bind the defendant in error personally; because he did not 
contract on behalf of himself personally, but on’ behalf of the’ 
<< ge corporation, that he acted merely as an agent; and although 
a. corporation had not constituted the mayor, their bailiff, ors 
‘agent, by instrument under seal, so that he was not: competent’ 
by that contract to bind the corporation, yet, as the 
error signed it, perhaps the corporation might have susté 
an action on this contract. In equity, a contract signed byiotis 
party ‘would be enforced, and it was not clear that it was dif. 
ferent inlaw. An action lies not against the known agent, 
who is in the light or state of a broker; and this case was” 
~ within the same principle which governed the case. of Mac- 
beath v. Haldimand. ‘The: he omg ve “ on eave | 
ire ns ee must be eee Abies 
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@T The vaipaiiee was not sasciniid at. of it. by a peers at the" br of | 
the time this judgment wasdelivered, known accuracy and, RAMOS og fie 
but he was favoured with the substance : : 
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“THIS was: an action of, debt on bond oigieoned for pay- If default be 
nent of a principal sum in 1815, and for payment of the in- — ~ ‘ie 
in the meantime. And the action was brought ON aC- interest on a 
count of a default in paying the interest. _ bond,the prin- 


cipal whereof 
_ is not yet due, 


| Shepherd, Serjti, had. ona feet day, obtained a rule nzsz the court will 


- 


t sta . 

to stay proceedings, upon. payoreat of the interest and the pondiaie a 
Lencncarenatl action. payment of 
SHeseies } the interest 
ree © and costs. 

~ Lens, Setjt., now showed cause: the default in payment of * 388 
en interest renders the whole bond forfeited. But, semble, 

> | _ that — they 


would restrain 


a The Court held that they could not stay the proceedings $ the execution 
the bond was forfeited: it might remain to see what should be roe intense 
done to restrain the execution, if the plaintiff should levy “" ge gs Se 
more than was fit. bat there was no ground to stay the 

action. 


Rule discharged. 
a sated wi Asie te. 
Roses AND Waven against Baswerr AND ANOTHER, Nay 28. 
Fawdy F aa : 3 
¢ By the prae- 
“THIS was an action of assumpsit for goods sold and de- Piss 3 gs 


jivered by the plaintiffs to the defendants. Plea, the general London bank- 


issue. ‘The cause came on to be tried at the sittings for Lon- ae — = 


don, after last Michaelmas term, before * Mansfield, Ch. J. & 399 


when a verdict was found for the plaintiffs, subject to the holds 8 cheek 


pinion of the court, on the following case: drawn on an 
| i sce _ purpose of discharging a balance due to the plain- presents i af 
tiffs for coals sold and delivered, a check, dated 11th Septem- ter four 0’: 


clock, it is not 
bers 1809, drawn en the defendants? bankers, Messrs. Blozam, schon pied tothe 
a mark is put 


‘iilie to tah that the drawer has assets, and that it will Be paid; and checks so marked have a 


- ‘priority, and are exchanged or paid next day at noon, at the clearing-house : held that a check — 


ed after four, and so marked, and carried to the clearing-house next day, but not paid, 
from the drawee’s house attending, need not be presented for payment at the banking- 


house of the drawee. 


Pen tiaras under this practice, amounts to an acceptance, payable next day at the 


“It is not necessary to present for payment, a check payable. on demand till the day following 
the day on which it is given. 

A person receiving a check on a banker is equally authorized, in lodging it with his own 
banker. to obtain payment, as he would be in paying it away in the course of trade. 

- Although i in consequence thereof the notice of its dishonour is postponed a day, one day being 

allowed for notice from the pay ee to the drawer, after the day on hich notice is given by the 

pankers to the payee. 

‘Vol. 1. LJ 
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id in case the check 
is approved, a ‘mark 1 is made on it, either ‘by the. ‘person pre= 
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and signed fe the defendant Big was. ielieaiiaas the. 
plainti Wi aughy at the coal exchange, on the same day, between 
one and two o’clock in the afternoon. The coal change is. 
situate in Lower Thames-street: the ¢ banking-house of Messrs. 
Bloxam was in Gracechurch-street, about 400 or 500. yar 

distant from the coal exchange: the counting-house anc resi- 
dence of the plaintiffs was in America-square, i in the dines 
and the defendants resided at Wandsworth, The plaintiff 


aie . 
s, in 


going from the coal exchange to their own bankers, Messrs. 


Harrison, in Mansion-hcuse-street, must pass by the house. of 
Messrs. Bloxam.. Business at the coal exchange-begins, at. 
twelve o’clock at noon, and continues until two 0” ; 
from two till three o’clock the coal factors are engaged i in ens. 
tering the contracts of sale of the day, and the receipts on ace 
count of sales made on previous days, at the proper. office in 
the coal exchange, as directed by the statute. A few minutes. 
after four in the afternoon of the 11th September, the. plaintiff 
Waugh lodged this check and four othersin Messrs. Harri 
banking-house, i in order that they might get them paid. . Itis. 
customary among bankers in London, in their dealings with. 
each other, not to pay any check which is presented by or on. 
the behalf of another banker, after four o ‘clock in the after. 
noon; hut merely to give an answer to the Person. sO present, 
ing it, whether it is a good check or nots an ase the c 


senting it, or the person who gives the answer. Andacheck. 
so inarked | is considered as entitled to a priority of payment. 


*on'the next day. The check in question was carried by the : 


porter of Messrs. Harrison, between five and six oO clock i in. 
the afternoon of the 11th of September to the banking-house of - 
Messrs. Bloxam, and presented to Mr. W. Bloxam, one of res 
partners in the firm, who said it was a. good check, mark 
accordingly, and returned it. At 120 "clock on. the next t day, . 
the 12th of September, a clerk of Messrs. Harrison's ce ai 


the check to the clearing-house in the city, (at which aes | 


and place the clerks of the several bankers are accustomed to. 
meet, for the purpose of exchanging and paying checks marked. 


the ‘day before,) in order to present it for payment according 


to their custom; but no person belonging to, or on behalf of, 


Messrs. Bloxam attended at the clearing-house « luring any 
part of that day. It is the course of dealing amongst bankers* 


who are in possession of checks drawn upon other bankers, 
when they have been marked as before stated, to send them, | 
on the day after they are due, to the clearing-house,. to. be . 
there paid, or exchanged by the banker on-whom they are 
drawn for other checks drawn on the banker _ presenting tl 


same for payment. On the 11th of September the decade ints, 
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a ad 400/. in the hands of Messrs. Blowam ; and. Messrs. 
_. Bloxam continued. their payments until the usual hour of 
SS closing | business on that day, but stopped payment at nine 
o’clock in the morning of the 12th of September, and did not 
papas peneith on that day. The check in question was re- 
turned by Messrs. Harrison to the plaintiffs on the same day ; 
atid 1otice of the dishonour was given by the plaintiffs to the 
defendants on the morning of the next day, being the 13th of 
September, at Wandsworth. The question for the opinion of 
the court was, whether the plaintiffs were entitled to recover: 
if they were, the verdict was to stand ; but if the court should 
-of opinion that the plaintiffs were not entitled to recover, 
then a werdict was to be entered for the defendants. 
: Shepherd, Berit for the sisintidti in stating the case, was 
interrupted by Mansfield, Ch. J. who observed, that the mi- 
—_ circumstances stated respecting the ditance and relative 


prey ere ake no difference in the question: there must be gene- 
ral-rules as to what shall be considered as a reasonable time 
for the presentment of bills : but according to the suggestions 
of this case it would be necessary for a man to carry a stop- 
tch 1 a bus pocket, in order to see whether he should have 

meé to present a bill, or should keep it till the next morning. 
Shepherd: ‘The question is, whether the plaintiff has been 
guilty of any such laches in dealing with this check, either on 
the first day, or on the second, that he must now consider it 
as money, and must take it in payment as such. This, in- 


= ‘gives a banker’s check, must be content that it shail be treated 
int 1e course of dealing usual with bankers; for he is dis- 
a arged, if it is paid according to their usual course of payment. 

fessrs. Harrison could not have returned this check on the 
sai day ‘on which they took it, on the ground that the bill 
was not paid when first presented, nor could the plaintiff have 


drawer, whose defence would have been, that he was only re- 
ible in case the bill was not paid in due time by the drawee, 
™ ehthave paid it (as theholders in like manner might have 
sented it) at any time on the second day : for it cannot be 
contended that a banker, upon receipt of every separate bill pay- 
able on démand,or at sight, is bound to despatch a messenger to 
present it for payment at the first possible moment: otherwise 
he must keep as many clerks as he can expect to take checks in 
a day : and although it is a practice with bankers to present, on 
the first day, such checks as *they have received after a certain 
hour, the only effect of it is, that after acheck is.once marked 


tion of the places of abode and business of the parties. 


deed, is a question of law; but it is one that in some degree 
§ arises out of the facts of the general usages A person who. 


instantly commenced an action_on that account against the. 


1810. 


Robson 


ae 
Bennett. 
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~ GASES IN EASTER TERM 


a payment, it becomes needless to presetitit again on the fol- 
lowing day at the banking-house, and it is sufficient again to 

‘present it for exchange or payment at the ‘clearing-house. 
And that being the usual course of bankers’ dealings, he who 
gives a check on a banker, recognises the mode of ‘dealing 
amongst bankers, and submits to be bound by their pi | 


~ He thereby tacitly acknowledges it to be reasonable ‘thatthe. 
‘payee should keep an account with’ a banker as well as him- 


self. There was nothing improper in the time at which the 
plaintiffs deposited this check with Messrs. kamnernioneiot 3 a 
man who has a bill payable to order, has a right (0 
over at any period before the time when he is bound. 

sent it for payment, and that is not till the last hour of the day 


on which it is due: the plaintiff, therefore, was not wrong im. 
ai passing by Messrs. Bloxam’s door after he had received this 


= check, without presenting it i payment. And unless i it can 
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_ The marking the check for payment, theny’ is eeeitaientad + an 


senting it according to the usage of bankers, or-thee:dhve ig 


tiff was not warranted in lodging it with a banker, he is enti- 


tled to recover. On the second day there was no laches; it 
was unnecessary to present the check at the banking-house on 
that day for payment. Itis found as a fact, that the custete of 
trade among bankers is, to pay at the clearing-house se, and 
at the banking-house, all checks payable amongst themse 


acceptance, making the draft payable next day at the clearing. 
house. [ Lawrence, J. suggested that at the time the defend- 
ant delivered the bill to the plaintiff, it did not necessarily fol- 
low that the defendant would deliver it to his banker; and it 
did not become payable at the clearing-house in consequence of 
any thing that passed between the plaintiff *and the defendant, — 
but in consequence of a new term added to the om be- 
tween the plaintiff and the drawee.] Scott v. L ‘ | 
34,7. was an action by the endorsee of a bill maialiodineer: : 


the bill was given by the plaintiff to his banker, who presented 


it when due, and it was dishonoured; his banker, on the fol- 


~ lowing day, gave him notice of the dishonoar, and he, on the 


succeeding day, apprized the defendant: but if he had had no 
right to lodge his bills with his banker, he could not have been 


warranted in thus causing the intervention of two days? delay | 
before the notice given to the defendant The right of the 


holder of a bill to lodge it with his bankers, for the purpose of . 


- getting it paid, is, therefore, recognised by laws And there 


can be no difference in this respect between a bill payable to 


order afd a bill due’ on demand; but ‘if it be placed in the 


hands of a banker in the usual course of commercial transac- 
tions, and duly presented _—— to the practice of bankers, 
it is sufficient. : 
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iN THE FIFTIETH YEAR OF GEORGE I. 
ot Best, Serjt., contra. The plaintiff was guilty of laches both 


-@n. the 11th and on the 12th of September. On the 11th, be-. 


-. cause he passed Messrs. Bloxam’s door; and if a man is in a 
“ ~ condition, without 1 inconvenience, to receive a check on the 
S - first day, -he is bound to do it: if circumstances had arisen 
_. which rendered it inconvenient, he might have shown. them i in 
siengench but the presumption is, that a man. will find it con- 
ere to stop to receive money. at any house which he passes 
- in his walk. In. Hankey v. Trotman, 1 Bl. Rep. 1. the jury 
found laches where a check given at twelve at noon had not 

, been: presented for payment the same day, and the court res 
cleitealincaat aside the verdict; and in the same case Joster, J: 
y» said, “That bankers had no right to establish a customary law 


- among themselves at the expense of other men.” In the case | 


of the East-India Company v. *Chitty, Str. 1175. it was held 

»» that acheck ought to be presented on the same day, or, at fur- 
4 _.>thest,.on- the next morning. [ Mansfield, Ch. J. observed, that 
_» the principal point in Hankey v. Trotman, which was, that a 
check must. be presented on the same day on which it was re- 
ceived, had been since overruled by the case of Appleton v. 

_ Sweetapple, B. R. M. 23 Geo. U1. which also determined that 

. it.was a question of law what was a reasonable time.  Law- 

+ orem, observed, that in the Last-India Company v. Chitty, 
tigre esa ss had. till. two.o’clock on the second day to present, 

_ before the drawee stopped payment. Messrs. Bloxam stop- 

43 ped at nine inthe morning.] It.must not be allowed to make 
_s‘any difference prejudicial to the defendant, whether the plain- 
| ‘tiff-chooses to present the check for payment himself, or to 
» -employ his banker as an agent to present it for him. The ac- 
‘> cepting a-check does not, as it has been argued, confer on the 
+> payee the power of employing a banker.to receive the money; 


2 


: wee, and receive the sum. ‘he only question, therefore, 

_»--iss'whether there would have been laches in the presentments 
bse that. were made, if the plaintiff had still kept the. check in his 
_» own-hands. The law knows nothing of the practice of clear- 
 ang-houses, and it would be a strange thing to sanction these 


©» mew practices of bankers as the law of the land. . The bill 


thas never been presented for payment at all; it ought to have 
- ‘heen; inthe first instance, presented for payment at the bank- 
: §ng-house:on which it was drawn; or, at all events, it ought 
-, sto-have been carried thither, align. j it was found that Bloxam’s 
= derledid not attend at the clearing-house ; for it has again and 
© agaimbeen decided, that the insolvency of the drawee, how- 

» ever notorious, will not dispense with the necessity of pre- 


r seating a bill.to him for payment: this was very recently re- 


~~ cognised: in the case of Warrington v. Furbor, 8 Heats 242. 


ve -itonly gives. him. the right himself to carry the paper to the - 
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It was more *particularly a on the hedelan: in this case. 


- to present it, because the answer given on the preceding eve- 


ning, that it was a good bill, and would be pardons: eoningt 


with a preference, invited the eerperinenta i PEST 


| Shepherd, in. reply. The: defendant, in giving. a check, 
impliedly: undertakes to pay it himself, in case his bankers do. - 
not pay it in one of those two modes. in which it is usual for 
bankers to pay checks, and those.are, thatf the plaintiff pre-- 
sents it in. person, they shall pay it at sight, at their banking~: 
house; but that if he lodges it with his own bankers,: ane} sey 
present it for acceptance on the same day. the defendants: 
bankers shall accept it, payable the next day, at their: clearing» 
house. It has never yet been decided. that a holder is not 
warranted in taking an acceptance, by which the acceptor 
agrees to pay at a particular place, and therefore it was allow- 
able to take this, which was in fact an acceptance payable at 
the clearing-house, unless it shall be held that no person who 
receives a check is warranted in lodging it with a banker, but 
that he must present it for payment with his own, or some 
other than a banker’s hand. And since the plaintiff has a 
right to take the whole of the second day to obtain paymente 
whether he presents it so early on the first day as nesta tthen 
paid, or so late.as to have it accepted.and referred for payment — 
to the clearing-house the next morning, is wholly Pcbasedehl 
Itistrue that bankers cannot make a custom pernicious to third - 
persons, but here the practice of the drawer himself promemean he 
the BEAGue of the payee. LaOs 


Rivet enti, Ch. J... The whole question amounts sriatabpe 
to this: a man who has bought goods and given a draft on a~ 
banker, contends that he has paid for those *goods, though — 
the plaintiff has never received the money. A draft was 
drawn on the 11th of September: on that day. it was carried 
to the house of the drawee, and, in the language of those per-" 
sons, was marked: the effect of ‘that marking is similar to the — | 
accepting of a bill; for he admits hereby assets, and makes 
himself liable to pay. It is the practice of bankers not to pay _ 
bills of this description which are presented after four acebiainits 
but to mark them ; and it is usual that bills marked on one day — 
are carried to the clearing-house, where their clerks meet, and 
paid there on the next day. Therefore, it is the same thing as 
if a banker had written on a check, we pay this to-morrow at 
the clearing-house. On the next day after marking the check,” 
the banker stops payment : the holder’s clerk goes.to the sloama 5 
ing-house, where no clerk attends from Messrs. Bloxam, ands 
the bill is not paid; and the first question is, whether there is =~ 
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any laches a as to siadidiani of presentment: as to that, he: case — 1810, 


_ of Appleton v. Sweetapple decides, that a check need not be —p— i 

presented on the day on which it is drawn; now this bill was Mis 
in tact presented and accepted. on the very day on which it was —-Bee- 

| draws § the reason of that haste probably was, in order to’fix 


anker, lest the drawer should be insolvent before the next 


Pp rerceraaa being usually persons of great substance, whereas 
the drawer may be of less’credit. The mark on the check is” 


an engagement to pay at a particular place : is not, then, the 
presenting it at that place equivalent to presenting at the bank- 
ing-house? © It seems that it is, and that it, therefore, is no 
laches ; “consequently, the. anpee of the money for the coals 
remains due, and | 


eee eenes must be entered: for the plaintiff. 
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A PERSON nanied Swaddel had, in the year 1795, ob- Wherea de- 


tained from two coparceners an agreement for a lease for’ ay pape: Sg 
years: in 1796 one of the coparceners executed a lease ac- shows by affi- 


, omens to the terms of this agreement: the term and interest “avit that he 


is coparcener, 


he lessee came by divers mesne assignments to the real joint tenant, 
defehalantrs ~The coparcener who had executed the lease, de- or tenant in 
vised her moiety to the original lessee, in trust for thé other Gore ans 
coparcener for life, with remainders ever. ‘The surviving ouster, | the 

coparcener, who was the lessor of the plaintiff, having refused Court ¥ll per- 
to execute a similar lease, in pursuance of the agreement, for confess lease 
the residue of the term, the assignee had filed a bill for a spe- seth min 
cific performance, which the lessor of the plaintiff encountered Coclog oysier. 
= anieging this <_sstagielagg 


si Se 


 Runnington, Serjt., had, on a former day, obtained a rule 


- nisi, that the tenant in possession might be at liberty to con- 


fess lease: and entry only, but not ouster, unless an actual 
ouster of the plaintiff’s lessor should be proved at the trial: 
the real defendant’s affidavit, on which the rule was obtained, ‘ 
cinaaniy: peering any actual Guster: 

gia sat: 

—— Serie, showed cause. Runiinp ton, contra. - 

The Gates held, that it was merely a matter of course to 
grant the rule wherever the defendant was a joint tenant, 
tenant in common, or coparcener, and here it appeared that 
auch, a a - estate horseman 7 


Rule absolute. 


898* “CASES IN EAST: aEEy AL 
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An attorney SHEPHERD, Serjt., had, in the last term, obtained’a rule” 


be phe nist, that this gentleman, who had formerly been an attorney 
= ed eg of the court, might be again admitted without payment of any — 
Ii. c. 80. .,4 “ne to the king, or-any arrears of duty on his certificate. He 
before the op- was first admitted in 1767, and practised with credit until a 
Gai cu large estate had come by devise to his wife, for her life, with 
s.31.had com- aN Injunction to assume the name of Scrope, which he did, and 
apa: Bo at his own desire was struck off the roll in 1792. But his wife 
without pay- being dead, and the estates consequently gone over to the re- 

ing aor ponat mainder=man, he was desirous to resume his profession. He 
ofduty, . had, as the practice of the court required, announced his ins ”* 

| . tention to be readmitted, by giving the same notice which is 
requisite in the case of an attorney upon his first admissions & 
He had also given due notice to the stamp office, by direction © 
of the court; on behalf of whom, ites iy saps Be 


: Lee , 3 


~ Best, Serjt., now opposed Mr. Scrope’s admission, except 
upon the terms of his paying up his arrears of the duty upon — 
his annual certificate, imposed by 25 Geo. III. c.:80.pfrom * 
the time of his quitting the profession to’the present day: he = 
was an attorney in 1785, when that duty was first imposed, — 
and continued such till 1792, he therefore must have hada ~ 
certificate under these acts from 1785 to 1792: and as the act 
of 37 Geo. III. c. 90. says that he shall, after'a discontinuance, © 
receive no benefit from any certificate to be granted under the “ 
former act, unless he pays up his arrears in the manner pre- 
scribed by the latter act, he must necessarily pay the duty from _ 


the year 1792 up to the present time. i ee 
| 3 1 Uh: peg ERE 


# 399 _ # Williams and Shepherd, Serjts., in support of the rule. The ~ 
statute which requires that the attorneys, on their admission, ~ 
shall pay up the arrears of duty, is the 37th Geo. III. c. 90, 
s. 31. which provides, that the courts may readmit any such*” 
person, 7. e. “‘admitted, sworn, enrolled, or registered in any — 
of the courts, who, after the first day of November, 1797, shall 
neglect to obtain his certificate,” on payment to the commis- — 
sioners, of the duty accrued since the last certificate obtained 
by such person, and such further sum of money, by way of 
penalty, as the court should think fit to order and direct. The 
act was made five years after this gentleman had ceased tobe 
an attorney, and was wholly prospective, and therefore ‘does: - 
not apply to the present case. Bes 
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The Court held that the case was too clear for argument, 1810. 
and that there was, consequently, no reason why Mr. Scrope Wilks 
should pay the 6s. and'gd. which was a mitigation of the penalty x, 


directed by the statute; but as this case was not within the Lorek. 


perce ni penalty at all wasincurred. = BAP Sele tk 
EE © ' Rule absolute for his bing php eats or 
a without payment of any arrears of | 
ee or. — Se ee ee Yeeeah: 
SPER REE ae Ea . | fed ac 
Sreta jal Wiis against Loncx. June 1. 
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‘THE ccteaiiat. who was in custody. on mesne process, Ifa defend-: 
showed by his affidavit, that he was baptized by the. name of 37! ere 


ed bya wrong - 
~ Berend, at. Memel, in the kingdom of Prussia, and had always eR sac 


name, the — 
gone by that name; and had never, to his knowledge, been ee will dine 
he name of Bernard, until the sheriff arrested him char -ge him on 


by. ‘that n name; *on which ground Onslow, Serjt., obtained a pation 28 
rule nzsz for Miathargiog him out of custody. canes eR 
—, © tion. : 


"Shepherd, ‘Serjte showed ie cause, that in the bail oe he . * 400 


womdeasrited by the name of Berne. Besides, the court will 


» summarily interfere in. this. case: because, if they do, 
thes wale expose the ye to an action for false i imprisonment: . 
whereas, if the. defendant be left to plead the misnomer, he. 


must not only verify his piea by affidavit, but bring a witness . 


from JZemel, to prove by what. name he was bepteaeis and 
hath since been known. “I 
« Minaliasi in support of the rule, referred to Stevenson v. 
Danvers, 2 Bos. &P Pull. 109. Delanoy v. Cannon, 10 East, © 
328. Dring v. Dickenson, 11 East, 225. Cole v. Hindson, 6 
T. R. 234. Shadgett v. pines & ict 328. and Dime Ve 


cepeapanene tie | am ens. £23 


bs 


ganar J. Those cases go the length of showing sept 


if the sheriff arrests aman who is named in a writ by another. 
os name than his true name, the sheriff will be a trespasser, and _ 


is liable-to an action of false imprisonment, and perhaps the 


plaintiff. ts. so likewise; and they are equally liable wae, ; 
: the:court summarily interfere: or not. 


Upon the dofeutions: S undertaking to bring no action, ‘the : 


i" Apes made. she. rule wixie 7 
: : a : | Absolute,(a) 


SBE ~~ (a) See the next case, Jhitbal v. Beniditto. 
Vol. i}. Mm 


~ 


Tune 2. 


But "hae 
there is only 
an inaccurac 
in the spell- 
ing, so og! 
the name 
still idem a 
nuns,thecourt 
will not inter- 
fere. 


Sune 2. 


va a trader _ 


keeps” house, 
and causes 
himself to be 
denied to a 
tax- -gatherer 
who. calls for 
the taxes, it is 
an act of bank- 
renter: 


| verdics, for the penn ws 


» the debtor’s leaving his house with intent to delay his 
ors, and his beginning to keep house ; in the lat 
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*AnrITBOL against BENIDITTO. __ 


BUT in this case, where Aaron Beniditto had been sued 
and arrested by the name of Aaron Benedetto. upon the like 
application, as in the last case, being made by Pell, Serjt,, the 
court said it was 7dem sonans, and refused the rule. 


- ee 


Jerrs against SMITH. . 


“THIS, was an action brought against the sheriff of lone 
for falsely returning nulla bona; and upon the trial of the cause. 
at Guildhall, at the sittings after last. Hilary term, the only. 
question in the case was, whether the writ of execution which 
had been sued out was overreached by a prior act of bank 
ruptcy, the existence of which would justify the return? The. 
act of bankruptcy relied on was this: Lawson, a tax-gatherer, 
called at the house of the bankrupt to collect the assessed. 
‘taxes and property-tax. The bankrupt was at home, and was, 
_with his own. assent, denied. to Fane icine wry found : 


Be Serjt., had on a former day obtained a rule nisi i to set, 
‘aside the verdict. and enter a nonsuit. | 


Pee yyy: 


_ Shepherd, Serjt-, now showed cause. There is a distinc- : 
tion between the species of act of bankruptcy committed by. 


seals, ” 


necessary that a creditor should be actually saad? ae 
And the creditor who i is 


not necessary in the former *case. 
delayed by the keeping house must be such a creditor, who, . 
upon the denial, can immediately sue out a commission of 

bavkrupt, or immediately arrest the party: but this pe oe 
therer could do neither; nor could he prove his demand unc e:, 
the commission. This. demand is rather a duty than a debt. a 
The tax-gatherer might indeed have distrained under a ware 
rant; but he could pursue neither of the other two. courses : NO. 

ease has hitherto been decided on this AVE BH ONS bis 


ee ‘= Se. 
S deaimest 7 


“Mansriexp, Ch. #3 Could not the crown proceed i imme-.. 


diately. against the person of the debtor, as well as against his» 
estate? And if he were dead, would. not these taxes be a debt; 


eres”) he eee ele 


£0 be first paid by his executor? I cannot say that the crown 1810; 


is not a creditor, and that the keeping out of the -avoid 7 
tor, and that the keeping out of the way to avoid Ocluante 


that creditor is not as much an act of bankruptcy as avoiding v. 

any other creditor. Raper Se Noble. 
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~ Best was to have supported the rule. 


THIS was an action upon a policy upon flour, at and from —- on at 
rom 3a 


Lyme to London, by the Swift, and ship or ships. Upon thé place, the 
trial of this cause, at the Guildhall sittings after last Hilary name of which 
term, before Mansfield, Ch. J. it appeared that the first part mics eo 


eI 


é flour insured was put on board the Swift at Lyme, cular town, _ 
h sailed from thence and arrived ; another parcel was combed pore 
lipped at Bridport Harbour, on board the Rose, which, in ing an exten- 
coming round to London, was captured by a French privateers const does not. 


It was proved that there is no custom-house at Bridport Har- protect a car- 


bour, which is a member of the port of Lyme; that all ships 8° laden any 
- where within 


| which sail from thence are obliged to proceed to Lyme in or- the limits of 


der to procure their clearances there, from the customer of the port, but 

that port, and that Bridport Harbour lies about nine miles to oll a 

the eastward of Lyme, and, consequently, geographically A policy at 

nearer to London, and a vessel bound from Lyme to London «satay 

must, therefore, pass Bridport in her course ; but whether on don does not 

account of the necessity of standing out at first from Bridport ti pan gg 

on a more southerly course, in order to get clear of the Béil Bridport ro 

and island of Portland, before the easterly course could be Within, the — 
jarsued, it was a more or less easy navigation from Bridport ca Bi nc 

to London than from Lyme to London, did not appear by the miles nearer 

evidence. Axmouth, which lies about ten miles to the west- °° “"”: 

ward of Lyme, is also a member of the same port. The de- 

fendants contended that the Rose did not sail from Lyme, and 

that, therefore, this voyage was wholly a different adventure 

from the voyage insured, and the risk never attached, for that 

the description in the policy referred to the local point from 

which the vessel was to sail, not to any political divisions of 

the kingdom. Qn the other hand the plaintiff urged, that a 

sailing from *any part of the port of Lyme was sufficient to 

satisfy this policy, and as Bridport was nearer to London than * A04 

Lyme was, the circumstances were so much the more favour- 

able to the defendants, who, therefore, could not complain. 

Mansfield, Ch. J. reserved the point, subject whereto the jury 

found a verdict for the plaintiff. i essen Se = ce. 
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“Constable, 
Noble: i 


Ps cop and enter a | nonsuit. © tin? ott Eeaeeast 5 = 
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“Shepherd, Best ind Vineteen: Revises now. Apion? cause. 
‘Ifa ship receives her cargo at Deptford, that is not locally 
and strictly at London, but she would receive her clearances 
from the custom-house of London, and the risk would be-pr 
tected by a policy at and from London. In this case, an in- 
surance at and from Bridport, and an insurance at and from 
Lyme, would equally have protected this risk, though, perhaps 
an insurance at and from Bridport might not have protected 

arisk at and from Lyme, because the town of Lyme is more 
distant, and, therefore, the risk would be increased; ‘but it is 
‘sufficient in a policy generally to designate the portdrom which 


~a vessel sails; more minute accuracy is not required : it is 


void. 
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If a policy de- 


scribe -a voy- 
age at and 
from. a place. 
which is the 


head of a port, don,” to recover a partial loss by da- 
it will not co- mage b 


ver a voyage 
at and froma 
distinct place 
which is. a 
member ofthe 
‘Same port. 


not necessary to designate some particular point or district in 
the port itself. If it were, half the policies effected would be. 
It would be said that a ship which loads at the suffer- 
ance quays in Surrey does not load in London. Nor would. 
cargoes taken in at Limehouse and Gravesend, which are in 
Middlesex, be protected by a policy at and roan London. The 
words must be construed according to the subject ma ter. It 
has lately been decided in the court of. king’s bet 
neither the London Docks, nor the East-India Do “As, 2 are vihis. 
_ ‘the city or liberties of London; yet who will say that ships. 
there laden are not protected by a policy at and from *Lon-. 
_ don? The case of Payne v. Hutchinson, C. P. Guildhall sit- 
— after Trinity term, 1808,(a) is distinguishable: from ie 


Bry sii 


(a) PAYNE against Hu rcHiNnson,. 


in the declaration. The evidence Was, = 
that the vessel. took in a car ‘0 of 
plates at Llaneliy, and sailed | 1€ 
London. Llanelly is a member 0: 
port of Cuermarthen, but there is a 
tinet custom-house at Lianelly, as well 


“THIS action was brought upon a 
policy of insurance, effected at a pre- 
mium of four guineas Per cent. upon 
goods on board the ship Catherine, 
‘tat and from Cuermarihen to Lon- 


sea-water, The declaration 
averred that the ship was in good safe- 
ty at Caermarthen, and that divers 


when ships clear out from ‘Lianelly, a 
custom-house officer is sent over a 
ther to give them their clearances, 


8, Serjts, in this term, obtained a rule nisi aborvaibiiethe . 


as a custum-houseat Cuermurthen, and - 


goods of great value were there, to 
wit, at Caermarthen, loaded on board 
the said ship, to be carried from thence 
upon the voyage insured, and that the 


plaintiffs were then and there interest-: 


ed in the said goods to the whole 
amount of the insurance, Upon the 


trial of the cause, at the sittings af- 


ter I'rinity term, 1808, at Guildhall, 
before Mungfield, Ch. Joit appeared, 
that several actions on the same policy 
having been commenced, a consoclida: 
tion rule had. been obtained, upon the 
terms of the defendant’s. admitting his 


- subscription and the interest as averred 


but Caermarthen lying high up the ri. 
ver, and accessible only by an intricate | 
navigation, few. ships engag ed in the 
coasting trade clear out from Puicelnee; 
except coasters belonging to Caermar- . 
then itself: the cocket produced i In evi- ' 
dence was furnished by the custom- - 
house at Llunelly. 
the defendant, that the plaintiff had 
not proved" ‘his interest in the goods, - 
and that this was a fatal variance ; for. 


that the voyage and goods deseribed in 


the policy was a voyage from Caer-- 
marthen, and goods loaden there; and-. 


It was objected, for 


m ’ a6 
Fee OR, Gie et Ie te OI, ye 


‘ 


: 
‘ 
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. for there the vessel was lost in a river, where *she never 


could have gone at all, if she had sailed from Caermarthen in- - 


_ stead of Kidweilly ; here it is in proof that a ship coming out 


of Lyme must pass by Bridport Harbour. 
s v. Aguilar,(a) on a policy at and from. Demarara to 


- Hig rz 


In the case of | 


ae it was held, that a + Le at ssegeabe was a Heating 


oe s |  Demarara. 


—_—— Ghoagas That - case was decided upon. fol 
particular usage of the trade ; and if the plaintiff in this case 
» could have proved a usage for ships.to load at Bridport, 
n$¢ ‘upon a policy at and from Lyme, it might have assisted him; 


: abate: no such usage was proved here. 


Probably the underwri- 


_ ters never underwrote a voyage from Bridport in these terms 


; helinn. 


The whole is obviously a mistake, and proceeded 


. from the circumstance, that the parties knew that the Swift, 


first vessel which was covered by this policy, was to sail 
» from Lyme; they therefore concluded that the ship and ships 
bh: would. ‘sail from the same place. 


It was in evidence, that 


Pcie is within the port of Southampton, and. Liverpool 
within *the port of Chester, and that the port of. Exeter ex- 
eee near thirty miles to the eastward of that city. 


$ ae BR ae" 
ae Das ree ae 


Rule abeolaie: 


_ Lens and Marshall, Ser} tS.y 9 were to have supported the rule. 


3 aed ft: 24 iz, 

_, there was no saderee that such a voy- 
- age had ever been commenced ; if the 
= ideas: meant to apply tothe voy- 
age from Llanelly, the voyage was not 
correctly described in the policy, and 
éither there was no proof of the plain- 
, » tiff’s interest, or the risk never attach- 
e: “ed. The jury, however, found a ver- 

3 meet the plaintiff for 451. 9s. 8d. 


es hen, A in Michaelmas term, 


aaa to. 4. 4s., the amount of the 
premium, upon the ground that the 
tisk had never attached. 


“Shepherd, Serjt., for the plaintiffs, 

on a subsequent day in the same term, 

- argued, that the defendant was estop- 

ti ee his admission from setting up 
any such defence. 
Bee Dre interest as averred in the declara- 
tion. ihe mers, averred in the de- 


Se rae a a Ee 


-were the 


8, “obtained a Fale nist to reduce the — 


He had admitted must, therefore, prevail. 


claration was an interest of the. oiaie- 
tiffs in the said goods; the said goods 
oods before averred to be 
loaded at Cuermarthen ; so that in ef- 
fect, in admitting the interest he had 


admitted that the goods insured were 


loaded at Caermarthen, and he was 
now precluded from proving or con- 
tending the contrary. . 


Vaughan was prepared to support 
he rule. . 


‘The Court observed that hae LAX, 


separate custom-houses at Cadermar- — 


then and Llanelly, and that a custom- 
house officer was sent Over to the lat- 


ter place, when coasters clear out from’ 


thence: the admission of interest had 
not precluded the objection, which 


Rule absolute. 


4 


: (a) ‘The sores bie not been’able to find this case in print. <8 


Constable: 
Ra 
- Noble. 
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If the owner “HIS was an action of assumpsit, brought to recover 535/. 


b adenget “yf 

signs her be- 5 : Rae ee aoe Bey rete a Al lig iy! 
fore the voy- whereby the plaintiff, being owner of the ship Brothers, con- 
age,though he tracted with the defendant that she should sail to. Stockho 


afterwards as- 


ore ean “lymouth, and there deliver the same, on freight, at the ‘Tat : 
earns freight, Of 13s. per barrel, one half of the freight to be paid on thé 

theassigneeot delivery of the cargo, and the remainder in ‘three months fol- © 
nds Dag lowing. Upon the 26th of August, the plaintiff executed a_ 


freight, as in- regular assignment of the ship to Henry, the master of | ot | 


cident to 


gister 
charter- art ‘ , Five sieve ae ae 
aide pursuance of the charter-party, about the 8th of ; September, 
— = ra 1808, upon her voyage to Stockholm. ‘The plaintiff being in- 
assignor. debted to Hamilton in 860/. on the 1st of February, by. 


eS ° . : » . sk EERE PTA eae cee 
% 408 +‘ 8ary or expedient *to effect an insurance thereon, in consider. _ | 


thereout to defray the costs of that a 1 ihn 2.4 
cution or management of the trusts in him thereby reposed, | 
and to pay to himself any premiums or commission, and all” 
other charges of effecting any insurance upon the freight, and = 
after such payments, then upon trust to apply the balance in 
payment of the debt and interest up to the day of payment, © 
and if there should be any surplus, in trust to pay the same ~ 
over to the plaintiff. The plaintiff then proceeded to consti- 
tute Hamilton his attorney irrevocable, to sue for and receive — 
the freight, and give discharges, and effect insurances. He ~ 
also covenanted for title to the ship and charter-party, and ~ 
for further assurance, and that he would not revoke the au- 
thorities thereby given, or release. On the 2d of une, the 


oi Brothers being then expected home from Stockholm, Hamil- ~ 
ton, by anotice, wherein he recited the assignment which had ~ 
: “3 
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been made of the freight, required the defendant not to pay it 
to any person except himself. ‘The vessel having arrived at 77 
Stockholm, took in a complete cargo of tar, and again sailed 


_and arrived at Plymouth in the middle of Fuly, and about the 
latter end of the same month completed her delivery; shortly ~ 


after which the defendant, without retaining any part until the 


expiration of the three months, paid, notwithstanding the as- 


signment and notice, the whole of the freight to Henry, to 
whom the plaintiff. was indebted for moneys advanced for the 
ship’s use. . This action was brought in the name of the plain- 
tiff, for the benefit of Hamilton. Upon the trial of this cause 
at Guildhall, at the sittings after last lary term, *before 
Mansfield, Ch. J. the j jury found a verdict for the defendant. 


“Best, Serjt., on a former day in this term, obeibed a sild 
nisi for a new trial, upon the ground that the jury had taken 


upon: themselves to decide in the affirmative the question of 


> wh ether’by a transfer of the ship the inchoate: right to 
freight is also transferred, a position which he denied upon 
the authority of Splidt v. Bowles, 10 East, 279. where, upon 


a case sent by the Master of the Rolls, on the question whe- 


ther the assignees of a bankrupt, who had let his ship upon’ 
freight uunder.a charter-party, or the person to whom, after 
making the charter-party, and before his bankruptcy, he had 
seadaee his vessel, were entitled to recover the freight 1m co~ 
venant on the charter-party, the court held that the assignees 
of the bankrupt’s estate, and not the purchaser of the vessel, 
was ‘entitled to recover, and that a court of law could not take 
notice of trusts. . | 


"Shepherd, Serjt., on this day showed cause. The verdict is 
ght, for. payment made to the cesiuy que trust is payment to 
ne plaintiff. It is observable that the ship was assigned to 


Henry before she began to earn freight. If, after the assign- 
ment, goods had been put on board in. Sweden, not under a - 
charter-party, but merely under bills of lading, it is clear, that 
upon the ship’s arrival here Henry would have had a right to » 
detain. the cargo till the freight was paid him. Or he might . 
have brought assumpsit for the freight; for he could prove — 
that he was owner, that he took the goods on board, carried: 


them, and delivered them. ‘The charter-party which existed 


in the present case, made no other difference in his right in this - 
respect, than that. an action thereon must be brought in the’ 
- name of the plaintiff, not in the name of Henry ; consequently, 
the defendant’ s payment to Henry would discharge him from > 
_ the action in which he would otherwise *be liable to the» 
_ plaintiff on the charter-party, by reason: of the privity of con- - 
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tract between them; unless this were so, the owner of the 


~ goods would have no means to obtain possession of them, ex~ 


cept by payment of double freight, first to the plaintiff suing 


on his contract, and again to the shipowner; for whosoever 


might have happened to be the owner of the ship at the time _ 
of her arrival, would have had a lien on the goods till he ha bes 
received at least that half of the freight which, by the chars - 
ter-party, was to be paid on delivery. The plaintiff himself} - 
therefore, has put the defendant into such a situation that hes: 
cannot obtain possession of his goods till he has. paid the: 
freight to the plaintiff’s assignee of the ship. But further, — 
wherever a ship is assigned, the assignee is entitled in equity 
to all the freight which afterwards accrues. Suppose the ob- 
ligee of a bond had assigned his bond to another; payment 
by the obligor to the assignee, is a good paymeut to the oblie 
gee. Lynch vy. Clement, 1 Lutw. 577. it was laid down, that a 
tender to the cestuy que trust of a bond, would be:a good ten= 
der to the obligee. The rights of the assignee of a berithars- 
been taken into consideration in courts of law. Fenner v.- 
Meares, 2 Bl. Rep. 1269. Assumpsit by the assignee of a 
bond against the obligor, who had notice of the assignment. 
and agreed thereto. ares, J. asked “ If the defendant had 
paid the plaintiff, and the obligee had sued the defe ndant, ' whe= 
ther he might not have pleaded payment.” And it was: = 
mitted by the defendant’s counsel that he might ; . pore thee : 
court held, that the action was maintainable. Bottomley v. 
Brooke, cited. in Winch v. Keeley,1 Term Rep. 621. The 
defendant pleaded to debt on bond, that the bond was gi« - 
ven for securing 100/. lent to the defendant by E. Chancellor, 
and was given by her direction to the plaintiff, in trust: for” | 
her; and that £. Chancellor, before the action brought, was 
-ailahted to the defendant in more money *than ‘the: amount 
of the bond: to this there was a demurrer, which was with- 
drawn by the advice of the court. S. P. on deka 
Rudee v. Birch, and Rudge v. Tyte, Mich. 25 Geo. I. Bs Re 
cited abid. But wherever a set-off is good, payment is good, 
and a trustee cannot be permitted to set up a subsequent as= © 


_signment against the effect of his own act. Therefore, inas- 


much as the assignment contains no special exception of this’ - 
trust, every payment to the assignee of the ship, who is the 
cestuy que trust in this case, is a payment to the trustee, The 
subsequent assignment to Hamilton can make no difference. — 
And it is not unimportant that Henry had at Stockholm ad-— 
vanced money on account of the ship to the whole amount of 
the freight, so that he had a lien on the whole freight for the 
repayment ; but the principal ground is, that Ree a ne 
ry is payment to the plaintiff. | cai 3 
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’ Best and Runnington, Serjts., contended, for the plaintiff, < 1810, . 


ist, that a payment to a cestuy que trust is not, in law, a pay-— 


ment to the trustee; but, 2dly, it must appear that Henry is: 
the cestuy que trust ‘of the plaintiff, and that there is no trust 
for any other person. If 4. contracts with &. to carry goods, . 
or to” perform any other work, and performs it through the — 
acy of C., a payment to GC. for the work, is not, therefore, 


a > sl to A. It is not true, that if the defendant had paid 
freight to the plaintiff, he could not have obtained from Henry 


the possession of: the goods, for Henry had adopted the con- 


tract which the plaintiff had made, and agreed to perform the 
voyage under that contract. It is not uncommon, after char- 
tering a ship, to assign the charter-party as a security for mo- 


ney advanced for the outfit, and it would be an instrument of 
fraud if the owner could, afterwards, by selling the ship, va- - 


nea isaleai 
Morrison > 


cate that security. But if equity is to be considered in this 


case, the court will look to all *the equities. A person, by | 
“whose negligence the charter-party remains in the possession _ 
the plaintiff, cannot complain that it is conveyed into other — 
haades If, on becoming the owner of the ship, he wishes also — 


toybecome the owner of the charter-party, he must require — 


it to be actually assigned to him, otherwise it remains with. 


the original charterer. Splidt v. Bowles. No interest in the 
charter-party, either legal or beneficial, passed by the assign 


ment of the ship. That instrument contains no words descrip- 


tive of any property except the ship and her tackle. . The 
plaintiff, therefare, never was a trustee for Henry, conse= 


quently, the doctrine that payment toa cestuy gue trustis pay« 


ment to the trustee, does not apply here to prevent the plain- 
tiff from recovering.. But upon the same doctrine, payment 


to Hamilton would have been a good payment to the plaintiff, - 
because the plaintiff was in truth a trustee for Hamilton. In. 


v. Brooke, the court gave no judgment, but only a 


raibeietndation to withdraw the demurrer. [ Heath, J. Bot-_ 


_ tomley v. Brooke has often been allowed to be cited.] And 
neither that nor any of the cases go the length of proving that, | 


supposing the plaintiff to be a trustee for Henry, payment to 
Henry would be payment to the plaintiff. To decide this 


would, in all-cases, convert a court of law into a court of 


equity ; whereas the court of law has not the means to look 


into the situations and circumstances of all parties. It would . 
destroy the whole system of trusts to hold, that a tender to q. 
_ -eestuy que trust is equivalent to payment to a trustee, when 


the very object of many trusts is, to keep the property out of 


_ the hands of the cestuy que trust. The case of Rudge v, 


Birch i is nowhere in print, except in the argument of counsel. 
in the case of Winch v, Keeley, and is there so. briefly stated, 
Vos. TE. Nn 
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- that it is of little authority. The casein Lutwych only proves, 


"that a tender to the person to whom a bond is assigned, is a 
good pleas This may well be; *for a tender to an attorney 
is doubtless a good plea, and the assignee of a bond is al- 
ways constituted the attorney of the obligee. But it does not, 
therefore, follow, that payment to a cestuy que trust; who 
was not attorney, would be good. But the great ground: is, 


_ that, according to the authority of Splidt v. Bowles, it is im- 
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| possible that the plaintiff can be trustee for Henry. [ Mans- 
field, Ch. J. All which that case decides, is, that a person 


standing in the condition either of Henry. or of Hamilton, 
could not bring an action upon the charter-party in ‘hievown 
name ; that no interest, that is to say, no legal interest, 


‘by such assignment.] Chinnery v. Blackburn, 1 H. Bh 117. 


it was held, that the right to the freight did not pass by the 
transfer of the ship. It was there argued, that freight was in« 


cident to the ownership of the vessel, as rent is to thatof land: 


but it was held that the owner of the ship could not recover 


it in his own name. [ Heath, J. certainly not.] The justice 


here is on the part of the plaintiff; the court will, therefore, 


endeavour to support his claim without driving him into equity. 


The charter-party was made on the 17th of August, 1808. On 
the 26th of August, the plaintiff assigns the ships to sine, 
the legal right to the freight still continuing in himself. O 


the 1st of February, 1809, the charter-party is assigned a 
milton. On the 2d of Zune, and long before the ship’s: arri- 
val, Hamilton gives notice to the defendant of this assignment, 


and directs him to pay the freight to none except himself. 
The whole equity of the case rests‘on that notice. Clark-y. 
Adair, sittings after Easter term, 4 Geo. III. cited by Buller, 


‘J. in 4 Term Rep. 343. Master v. Miller. Debray, an offi- 


cer, drew a bill on the agent of a regiment, payable out of the 


first money which should become due to him on account of ~ 
arrears or non-effective money. Adazr did not: accept the bill, 


but marked it in his book, and promised to pay when effects 


‘came to hand. Debray died *before the bill was paid; and 


the administratrix brought an action against Adair for money 


had and received. It was allowed by all parties, that this was 


‘not a bill within the custom of merchants; but Lord Mans- 
field said, that it is an assignment for a valuable consideration, 


with notice to the agent, and he is bound to pay it. Buller, 


de also cited the case of Israel v. Douglass, 1 H. Bl. 242. 
- where A. being indebted to B., and B. indebted to C., B. gave 


an order to A. to pay C. the money due from A. to B., wheree 


upon G, lent B. a further sum, and the order was accepted by 
As On the refusal of A. to comply with this aslees it was 
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held that CG. might maintain an action mfor ence ‘bad. mais re- 
meivesbagainst pins ide 
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oo Mansrrsxp, Ch. J I aim: ontrouula glad thiseasie tans 
been brought before the court, for I thought that the effect of 
the assignment of a ship, with respect to the freight, might 
properly be a subject of discussion, and I had not time at the 
trial to consider the case cited from East. Every thing said 


Morrison 
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from that case and others is true, that in order to succeed at - 


law, it is necessary to sue in the name of the contracting party ; 
and that a person standing in the condition either of Henry 
or of Hamilton, could not bring an action upon the charter- 
‘party in his own name ; that no legal interest therein passes 
by such. an assignment; but that decision has nothing to do 
with the point which is the sole question here, what is the ef- 
fect of the payment to one who is entitled to receive the bene- 
ficial produce of a contract. The question, then, is, whether an 
-assi ; of a ship does not carry with it the bénefit of this 
‘contract; especially here, where the plaintiff makes a contract 
ps freight, and afterwards. assigns the ship before she sails, so 
that the assignee was, to all intents and purposes, in posses- 
sion of her as owner before she sailed. As to equity, whoever 
as thes prior equity, has the prior right. Henry has the 


from the legal creditor to receive the debt, and, therefore, 
bse oni pe to sre is good parent to Morrison. 

a _ Hear, jus “ am of the same opinion. Hamilton could 
not be in a better situation than the plaintiff was at the time 
_ of assigning the charter-party ; and he could not, after the as- 
ee of the ans prevent Henry from receiving the debt. 


REMERy 5 was of the same opinion, and distinguished 


| “aareneai which did not at all militate with the judg- 


-ment of the court. It is said, the assignee of a bond receives 
the debt as attorney ; no. doubt: but-the right to the freight 
) subsequently accruing must belong to the assignee of the ship 


as incident thereto. Sharp v. Gladstone, 7 East, 24. is the 


~enly case that.seems to bear on the point: according: to the 


idea of Lord Ellenborough, Ch. J. in his judgment there, after 


the abandonment of the ship, the underwriters on a chartered 
shi > would be entitled to freight earned afterwards. 


Bakes 


2h » Guana, I was-of the-same Opinion, 
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Ue a poligy » “THIS action was. silenebdeae to recover a etal Joss on foment 
ose ge ~ policies of insurance effected on the ship Daniel and Frederick 
voyage  de- “tat and from Gottenburgh to her first port of discharge i im the 
— yagi Baltic, not higher than Riga,” on specific goods, valued, * at 
to commence @ premium of 35 guineas per cent. to returm:10 per cent. » for 
ar and from convoy, and 5 per cents more for arrival ;” Segmmingsthe: ot 
thereof om venture upon the said goods from the loading thereof on board 
ae oa the said ship, (not saying where.) Upon: the trial o this 
it must be in. Cause, at the sittings after last Michaelmas termy at Guildhall, 
tended aload- before Mansfield, Ch. J. it appeared that the vessel was: an 
— wed American, belonging to Philadelphia. On the 1st of April, 1808; 
which the she sailed from London, having there received on board a 
teneed Sete coffee, raw sugar, and indigo, bound for Gottenbargh, 

And if the and some port in the Baltic, situated between Lubec and 4 ig 


proo! be, that . 
SS astis and arrived safe at Gottenburgh. Insurances had previously 


"were loaded been effected upon the cargo, from London to Gattenburgh 


wd a8 earlier only, at a time when it had not been determined to what port 
ship? 2, scares; the ship should ultimately proceed ; but it being at length “dise 


aud beforeher that she should sail to some port in the Battic, ands there 


arrival at the BEBE 
place where charge -her cargo, the insurance in question was eff 


the voyage in- Upon *the ship’s arrival at Gottenburgh, the port of Pilla 

sured com- was assigned to the master as his port of discharge. His. 
onces, the 

plaintiff can- Cargo was not taken out and reladen at Gottenburgh; he sailed 


not ccever. from thence with convoy, and upon his arrival in Pillaw roads, 
* 417 while he was engaged on shore in exhibiting the ship’s pas 


: Though 08 pers, for the purpose of procuring: her admittance into the 
m ” , bd * 
Writer had ine POYts his vessel was captured by a French privateer. The de= 


sue! the fendant having insured the same. goods on the former policy 


:... from London to Gottenburgh, was fully aware, when the poli 


rivs voyage, upon the further risk ‘from Gottenburgh to her first port of 
one kuey Se discharge in the Baltic,” was presented to him, that he was 


second polic 
wih effested insuring the same goods as were described in the former 


thereon. policy. The defendant admitted his subscription, and the 
If a license ;. 
is obtained, plaintiff s interest. I: being conceived, and admitted at the 


iving a neu- trial, that a license was necessary for this voyage, the plain. 
Sl wide trial, that. a lice y yage, the p 


scope than the 
exceptions and eonilitions in the orders of nial give, and not referring. Aharetos be: seniiandlh 
himself of the privileges conferred by the license, and is not confined by the restrictions con 
tained in those orders, Lae 
Theretore, where the 5th article of the order of council of 1ith Wowember, 1807, legalizes 
the exportation of colonial produce by neutrals clearing out from this kingdom under such res 
gulations as his majesty ‘shall think fit to prescribe which shall be proceeding direct to the port 
specified in their clearance, and the license authorized the vessel to proceed to Sweden, or any? 
port in the Haltic, though the clearance obtained named only Gottenburzh, the sagt ——— 
the license author ized the vessel to proceed to Pillau, a port i in the res alia 
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tiff- gave in evidence an order for a license issued by the privy 
council, and a license granted in consequence thereof, “ for 


permitting the American ship Daniel and Frederick, to pro- 


1810. 


Spitta : 


ceed from any port in the United Kingdom, to Sweden, or any Woodman, 


port inthe Baltic, with a. cargo of such colonial produce as 
was allowed by his majesty’s order in council of the 11th of 
November, 1807, and having discharged the said cargo, then 
to take on board, either at the said port of discharge, or at 
Gottenburgh, or any other port of the Baltic, a cargo of such 
—_ as were allowed by virtue of the aforesaid order to be 
inpontatly -and to proceed with the same to any port of Great 
Britain.” ~The license also contained a provision, “ that if it 
should ne found necessary for the ship to proceed from the 


port-of delivery to any other port in the Baltic, for the pur-— 


pose of taking on board a return cargo, she should be per- 
mitted to proceed to such port in ballast only.” Signed 
Hawkesbury. The ship’s clearance from London did not 
mention any port of destination except Gottenburgh, *which 
3; not a port in the Balwzc. ‘The declaration averred, that on 
the 8th of May the ship in the policy mentioned, with the 
goods i in the policy mentioned on board thereof as aforesaid, 
was in good safety at Gottenburgh aforesaid, to wit, at Lon. 
don, and. afterwards sailed from Gottenburgh. For the de- 


fendant it was objected, 1. That the loading thereof on board, 


mentioned in the policy, must mean a loading thereof at Got. 
tenburgh, that being the only port or place mentioned in the 
policy, and that then, inasmuch as it appeared in evidenre 
that there were no goods laden at Gottenburgh, but that the 
poods described in the policy were laden in London, either the 
risk never attached, or if the declaration intended to aver a 
loading at Guitenbueg there was a fatal variance. Secondly, 
the defendant relied on the order in council of 11th November, 

, by which itis ordered, that all ports and places in Eu- 


from which, although not at war with his majesty, the 


British flag is excluded, and all ports or places in the colo- 
nies belonging to his majesty’s enemies, shall from thence- 


forth be subject to the same restrictions in point of trade and 


‘navigation, with the exceptions thereinafter mentioned, as if 
the same were actually blockaded by his majesty’s naval 


forces in the most strict and vigorous manner. But by the 
fifth article, nothing herein contained is to extend the liability 
to capture and condemnation, to any vessel, or the cargo of 
any vessel, belonging to anv country not at war with his ma« 
jesty, w which shall have cleared out from some port or place in 
this: “kingdom, or from Grbraltar, or Malta, under such regu- 
lations as his majesty may thivk fit to prescribe, or from any 
port belonging to his majesty’s allies, and shall be Pees 
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- contended, that these orders were explained by the additional 
instructions to cruisers, issued by the. privy council on the — 
26th of November, 1807, in pursuance of an order of *council 


direct to the port specified in her clea soniiaiiex The. defendaite 


made on the preceding day, and .directing that vessels be- 
longing to any state not at war with his majesty, laden. with 
cargoes in any ports of the United Kingdom, and clearing out 
according to law, shall not be interrupted or molested in pro= 
ceeding to any port in Europe, (except ports specially notified 
to be in a state of strict and. vigorous blockade before his ma- 


jesty’s order. of the 11th of November, then. instant, sgkaubich 


shall be thereafter so notified,) to whomsoever the goods 
den on board such vessels may appear to belong. “And-he 


contended, that inasmuch as the Daniel and Frederick had not 


obtained a clearance from London specifying any other port of 
destination than Gottenburgh, she had not cleared out accord- 
ing to law, and, therefore, was not within the exception con- 
tained in the additional orders of 26th November, and that, 
consequently , the adventure fell within the general pasbibiaie 
contained in the first article of the order in council of the 41th 
of November. Mansfield, Ch. J. considered this last objec- 
tion as unanswerable, but reserved both points, subject « tad 
which he permitted the case to 9 to the jury, who . found a 
verdict for the plaintiff. i a EER teat 


gts eX 3 2s 


~ Accordingly, Lens, Benes] in liens term; hhivcingy obtsined 
a rule nisi to set aside the verdict and enter a ane 


‘Shepherd and Best, Serjts., on a former day in shies pet 
showed cause. It is alinaialale to call in aid the other docu. 
ments issued by the government, in order to explain their own 


acts; and this meaning results from the whole of them; that 


Ee ae 


if, when-a ship sails, she clears out for a port of Europe, 


then in a state of actual vigorous blockade, she shall not be 


molested by our cruisers. If no ship could clear out accord 


ing to law, unless her ultimate destination be expressed in her 


clearance, then *no. trading voyage is legal, for until the. ship 
finds. a market for her cargo, her ultimate destination cannot 
be known; or if it be in some cases known,: the universal 
practice is not.to mention it in the clearance. . Besides, the 
clearance mentioned in the 5th article does not exclusively 
refer to a clearance from a port of this kingdom, for the ex- 
ception is extended to ships clearing out from any port belong- 
ing to his majesty’s allies: it is the clearance from the port of 
Gottenburgh, therefore, which is to be considered. Lhe li- 
cense itself is an order of his majesty in council, of equal aus 
thority with any other act of his majesty in councils - Coming 
— 6 ' ; 
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after the order of the. 11th November, it ‘supersedes: ‘it as to 
this cargo 5 it refers to the former orders in council for no 
other purpose than’ for the specification of the svt of goods 
which it authorizes to be imported, and to enumerate the ex- 


cepted goods; but it adopts no other regulations therein cone. 


tained. ~The license does not require the intended voyage to 


be stated in the clearance, but, on the contrary, it contem- 


plates a different voyage from that mentioned in the clearance ; 


1810. 
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son 
Woodman. 


and when this license, therefore; is coupled with the instruc-— 


tions given to his majesty’s cruisers, the effect of both united 
is-an express permission for the vessel to proceed to Pillau. 
Xt is not as if an act of parliament had declared that the king’s 
prerogative should be limited to granting licenses to vessels 


under certain exceptions: the king may license an adventure 


to a port in actual blockade, if he will. A declaration of war 


isan order of council, but it does not prevent: the king from 
See sence: to trade with the enemy. [ Mansfield, Ch. J. 


int is very important ; for the intent of a license is 
‘legal that traffic which was before illegal: and how 


poe it less. operate on that which was rendered illegal by the 


effect of these particular orders of council, than on that which 
was illegal by *a general declaration of war? What is there, 


_ then; in the orders of council to prevent this subsequent li- 


cense from legalizing the traffic therein mentioned? Or how 
do the orders render that truffic more than illegal?] Nothing 
is therein said about any necessity of obtaining a license. ‘The 


object of them was to encourage merchants in a hazardous. 


branch of trade, by declaring the principles on which the go- 
svernment intended to proceed, whereas the doctrine contend- 
ed for, would throw insurmountable difficulties in the way of 
this trade, by rendering it necessary either to mention in the 
clearance the name of every port in Sweden and the Baltic; 
erif only one is mentioned, the adventurer must be confined 
to that one, which is. ‘clearly contrary to the intentions of go- 
vernment. The only question, therefore, is, whether this li- 


cense embraces the voyage; and as it is a license to Gotten 


burgh, or any port in the Baltic, of which description Pillau is, 
it-clearly. does: and since the voyage is governed not by the 
rules prescribed by the former orders in council, but by the 
laws prescribed by the king in this particular case, the license 
‘produced is a sufficient authority for the voyage insured. As 
to the other point, this case is distinguishable from that of Ro- 
bertson v. French,4 East, 130. which was “ on the goods, from 
the loading thereof on board the said ship, at all and any port 
on the coast of Brazil,” and the goods lost were loaded at 
the Cape'of Good Hope. [Lawrence,J. ‘The case there was, 


that the goods were shipped from the Cape for Brazil: a po- 
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__ Tiey® had been effected on the outward cargo for a time, which 
had expired: the policy subscribed by the defendant had been | 
intended to“-fttach-on the(a) homeward-bound cargo ; but 


ite ship not being able to find a market, after nese, ld 


with the same goods to the Cape, and it was held that le Se- 
cond policy did not attach thereon.] There the outward — 
*voyage had ended; these are policies onthe outward voyage 
which is continuing at the time of the loss. Hodgson v. Re 
chardson, 1 Bl. Rep. 463. The policy was at and from Genoa 

to Dublin; the adventure to begin from the loading a 

for this voyage. The cargo had been loaden at Legho m, of 
perishable commodities, more than five months before. The 
objection was there never thought of, that because the ihe 


were not put on board at Genoa, the rite would not attach, but — 


the underwriter was discharged on the ground of a fraudu- 
lent concealment of the time and place of lading, fora it 
appear to the underwriter that he was insuring new fresh — 
goods instead of an old damaged ‘cargo; the court’ holdin 
that it is, or in many cases may be, material whether the ‘nds 
ing is at the port mentioned, or at another. — In this case the 
time and circumstances of the loading on board at London 
were fully known to the defendant: that case, therefore, 1 is so #. 
far favourable to the plaintiff. The words of this policy are % 
those which are usually inserted, without any alteration, in ~ 
cases where it is known that the goods are not loaded at the 
port mentioned in the policy, but long before: the meaning 
of them is, beginning the adventure on the goods, while they” 
aré on board. It is doing no great violence to the words of” 
the policy to construe it “beginning the risk at Gottenburgh, 
on goods found on board the ship at her arrival here.” ioe 7 


Eens and Marshall, Serjts., contra. A's ‘to the last point, 
the question is not whether the parties might have made ans 
other policy on this adventure which should have beer valid, 
but what is the true construction of the present policy. The” 


Ee ee 


risk runs from the loading. Where, then, and at what time, 


were they loaded? Not at Gottenburgh, upon the ship’ Ss arri-< 
val there, but in Great Britain, many weeks before: ‘but the - 
policy implies *that they were loaded at Gottenburgh, v : 


is inconsistent with the fact. But the fact is very ma erial to 


the risk: for the principal danger apprehended — was of the” 
French confiscating, by force, all goods put on board in’ Great 
Britain: if the goods had really been laden at Gottenburgh al all 
would have been right and legal: the ship would then — “have” 
carried real papers instead of simulated papers. Even if 4 


(a) See post, p. 424. and 1 Marshall on Insurance, 2d edit. 593. 7 wits 
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soods had been barely landed, and reshipped at Gottenburgh, 
so as to entitle the vessel to these papers, perhaps the court 
might have supported the plaintiff’s claim. — [Lawrence, f. 
_ ‘Suppose the insurance had been “ beginning the adventure on 


the merchandises from the loading thereof on board at the 


port of London,” the voyage being from Gottenburgh, as now, 
would you not then understand the risk to be on goods loaden 
at London, on the voyage from Gottenburgh to the ship’s port. 


of discharge in the Baltic?} If another sufficient averment 
had been introduced, and the court could see the whole on 
the record, they would restrain the effect of the policy from 
the time of the ship’s departure from London to the time of 
her arriving with the goods at Gottenburgh; but there is na 


inference to be drawn on the present record as to which of 
these two inconsistent averments shall stand... Therefore, the 
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Woods mar, 


defendant’s case is not at all dependent on the case in Black- — 


J stone. It is true the defendant had knowledge of the destina- 


n of the goods; but that does not enable the plaintiff to 


state one case, and to recover upon the proof of another. He 
alleges the goods to be put on board at Gottenburgh, and 
proves them to be put on board in London. { Mansfield, Ch. J. 
Ithink, with you, the goods might have been landed and re- 


shipped, and that is not a mere form: for, in a certain degree, 


Spaery up to that time, any damage has been sustained ; 


and without such examination, if an average loss should arise, 


it *would be almost impossible to determine whether it was 
sustained before the ship’s arrival at Gottenburgh, or after- 
wards. So far, the case of Hodgson v. Richardson is still 
applicable: the terms of the policy in that case are much like 
these, except that it has the words “to equip for the voyage,” 
which seem to indicate an intention of fraud.] Perhaps, as 


the court rested so much on the ground of concealment in 


that case, it may be fair to consider the present question as 
untouched by it: but the case of Robertson v. French bottoms 


itself upon the principle, that as the goods were not put on. 
board at the coast of Brazil, but at the Cape of Good Ho ty 


the adventure made was not the adventure described in the 


their intention was to be collected from the words of the 


policy: but in fact they designed it as a continuation of the 


risk on that particular cargo, the same underwriter haying be. 


fore insured the goods for a time, which expired on the 17th : 
of September, the same day on which this risk had its incep- | 


tion; contrary to what was thrown out by Lawreneg, J. rex 
Vol Il 0° 


jes can judge from the outside of the packages, 


volicys [ Heath, J. Did not that case proceed on the ground. | 
that it was not the intention of the parties to insure that voy- 
age?) It was no otherwise against their intention than as 
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- specting: ‘it, above, (p. 421.) atid upon the argument int the 
case of Grant v. Paxton.(a) The court, in Robertson v. 


French, said, you shall not apply your policy, whatever you 


"intended in fact, to an adventure which is not describe 


therein. To pursue this rule will generally attain the | pur- 


poses of justice, but if it should ever be the parties’ intent 
to insure a voyage which they do not describe, it ‘becomes 
necessary, according to the plaintiff’s argument, that th he risk 
should attach on the goods, in the state they are in on the day 
of effecting the policy: that rule must be radically wrong : it 
cannot be, that because the party signs a policy on the * ‘first 
of March, it shall apply to a transaction, to which it woul 
not apply, if signed on the first of May. Since, therefore, 
the policy legally and by necessary interpretation describes a 
voyage, and a commencement of the adventure, different bese 


Fp oe ater ee) 


voyage; and chi imac cing a licens ene none 
was necessary, will not put the party in a better situation, nor 
entitle him to a greater latitude than if he had taken none. 
This is a license couched in the most general terms, for the 
ship Daniel and Frederick to bring home produce. under the: 
restrictions therein referred to. It is not a license dispensing 
with the orders in council ; on the’ contrary it Rite ds itself 
thereon, and does not at all impugn them, unless it can be 
shown that the party could not have the full benefit of this 


license, without its superseding those orders. Nothing hin- 


ders that the plaintiff may both obey those orders and have 
the benefit of the license at once. “But allowing that the lis 
cense imposes on the plaintiff further restrictions in the prose- 
cution of this trade, that does not excuse-him from also bring- 
ing himself within the exceptions made in the orders of’coun- 
cil, unless the license plainly and expressly dispenses with 
them: which it does not. The plaintiff, therefore, has not at all 
advanced his argument, for the defendant rests on the ground 
that this is all consistent with, and consequent on, the orders 
in council. But if the license be inconsistent with me it is 
assuming far too much to ‘say that a single cc of sti ate, 
in council ; and unless proof is exhibited of his coving ‘ai 
‘such an authority committed to him, the court will rather hold 
the license void, as militating against an existing edict. 
[ Mansfield, Ch. me ‘The license provides that *the a, might 


(a) This observation i is not pater in the report os eae case. ig vol. ac 
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cense, 
t] ; 1e ship j je 


had been no. orders in council, no: license at all would have. 


: 
€ 


in ballast. In availing | himself of that permission, it is impos- 
sible for her to comply with that part of the order in council, 


wale directs that the ship shall pass unmolested only if. she. : 
all | be proceeding direct to her port of clearance. That. 
cae could not apply to a ship which had a general license to. 
go where she pleased, but only to ships which are proceeding. 


to some one known port of destination. It is only necessary 
for the person applying for a license to state to the secretary of 
state what voyage he intends; and when that is explained, the 


cou 


provision does not apply to the present case, nor show that the 


ship was not, for the purposes of this adventure, within the. 


operation of ‘the orders in council: that is a-provision for a 
ibsequent period of the voyage, after she shall leave her. port 
delivery ; the clearance, which it is contended the orders in. 

neil require, is a clearance from this country to her port of 


deece: 3 if she had had this, she might thea, perhaps, have. 


taken benefit of the provision in the license for the ulterior 
voyage. The orders in. council, therefore, as well as the li- 

are. both applicable, and both to be observed ; ; if there 
no orders in council, the king might have licensed 


Tie 


ust in the same manner. [ Mansfield, Ch. J. If there 


nS Sony end 


been necessary for this: voy agen] This license is nothing more 
than a consequence of the orders in council... The plaintiff 
might at least have stated in the clearance that the vessel was 
bound to Gottenburgh, and to her further port of discharge in 
the Baltics for though he could not ascertain whither she was 
going, he could state that she was going beyond Gottenburghe 
Che atter about, *whichhe. crown is solicitous,.is, whither 
he goods are going; and the plaintiff names Gotienburgh, not. 
tam use the goods are really going there, but for the sake of 
u ching: there to get simulated papers: it is, therefore, a very. 
material, variance, or rather a concealment. of that which the 
crown requires to be disclosed, if a false clearance like this is 
taken out, which is to expire before the ship comes on the es- 
sential part of her voyage, so that she sails in effect without 
any clearance. at all for her port of discharge ; whereas, the or- 


ders of council, which are notat all contravened by the license, 


but which, together with the license, form the condition under 
which st he is to sail, expressly require a clearance, not a ficti- 
tious clearance, but a clearing out according to law ; and both 
codes must be made to stand together, unless it appear by po- 


sitive siinonis that the latter was intended to epee) the former. 


proceed, if necessary, from her port of delivery: to any other 
rie ia ~hie Baltic, ion the purpose of taking in a return cargo: 


ACh gives a general license i in terms large enough to com-— 
ies pepe those parts which cannot be determined on.] That 
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» asi. ‘Mansrretp, Ch. Js Those words “according to 


— re : are of no effect, for if they had not been inserted: eenwead 


=: v. © have been implied. It is possible that the freighters might 
Pe er mien before the ship sailed that she was going to Pillau Roads; 
gee ~ but itis more probable that they meant rather to be: guided by 
circumstances, and to confer with their correspondents when 
. the vessel arrived at Gottenburgh. It is clear that the general. 
- orders in council, if complied with by a neutral ship, ren 
~ all license unnecessary, And this license has no other refers 
ence to the orders in council than to define the species of 
goods licensed, by describing them to be the same which are 
aphahessnes by those orders'to be exported; it has no refe 
to any conditions with which a trader is bound to comply: 
»The very purpose of inserting the name of the port of deli- 
eowery- in the clearance, is satisfied and done away by the appli- 
cation made to. government for this license ; for in so apply- 
* 428 ing, the communication is made to #government, which they 
wish: in that license the port is expressed, so far as it. z 
be expressed ; and it seems to have been the intention. of the 
parties to reserve an option as to the ultimate port of dis- 
charge. The license is not at all founded on the’ orders. of 
council, but on the general power of the crown. 


Lawrence, J., in confirmation of t ing one 
6 _ relevant ei mee fietite: ee fos ae 


ce 
ne oe 


The Court, on a this day, decided, that dene was no. cous 
for the last-mentioned objection, the license being sufficient ; 
but on the other ground, they felt themselves ee to make 
athe rule for entering a nonsuit 

; | Absolute. 3 
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June 2.> ...... HIBBERT AND OTHERS against Haiipay. ae ? 
PF» ‘sg née 24 P xo Seer 3 ; i ss gh sere is ae ; 
try ge THIS was an action brought by the assignees: of pa a 

a fishing voy- bankrupt, upon a policy effected by Bent, upon the 26th « 
age, to chase, Yanuary, 1805, before he. became a bankrupt, upon th 


capture, and ie 
oe prizes, Lort au. Peincey Isaac Duck, master, * at and from. Smee, to 


24r tag au the Southern whale and seal fishery: during her stay and 


ship to lie iptiohing: there, and back to London, with leave. to touch, stay 


nine days © and. trade at all ports: and places. i sensemtt sas aa acai 
a port, wait- ae 
ing for an ene : ia S 
emy’s ship to, come out, ae he should have completed: her rite . 

Although | she hs Be in wait during that u time a ese limits of a fishing. ee 
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soever, backwards. and cate as well on this- -as ‘on the 
ther side of Gape Horn and the Cape of Good Hope, to take 
. board and discharge goods and stores, and to seek, join 


» and *the insurance was declared to be ‘on ship, valued at 
iad -17,000/. with or without letters of marque, and with liberty 
a chase, capture and man any prize cr prizes, and to take and 
~ Yeturn with, or send into port or ports, any prize or prizes 
xe ~ also to cruise 31 days, either together or separate, any x ike 
and in any latitude, on the outward bound passage, on this 
side of Gape Horn and the Cape of Gocd Hope.” ‘The two 
fir: st counts of the declaration stated a loss by the perils of the 
eas; the third, a loss by capture by the inhabitants of the 
seaalind: of Haffee. Upon the trial of this cause, at Guzldhall, 

at the sittings after Michaelmas term, 1809, before Chambre, 
BS J. the parties admitted the bankruptcy of Bent, the commis- 
eeslon, against him, and assignments of his effects to the plain- 
» tiffs, their property in the vessel, and the defendant’s subscrip- 
» tion to the policy; and that the ship was well manned and 

. fitted out, and sailed from London on her voyage to the South 


ie Seas in February, 1805, bearing letters of marque against the 


_then French, Batavian and Ligurian republics, and the king- 
dom of Spain, and a license to sail without convoy ; and that 
tt he journal, kept by..an officer named JZaclaren, who sailed on 
board the Port au Prince, and which journal was referred to 
_by the: plaintifis in their answer to a bill of discovery filed 
. against them in the exchequer by certain other underwriters, 
»-‘who had:subscribed the same policy, and whom the plaintiffs 
-» had sued in the court of king’s bench, should be read as evi- 
~ dence upon the trial of this cause. It was also proved that 
the ship was a large vessel of 466 tons burthen, fitted out as a 
whaler, with 32 guns and 96 men, a greater number than was 
- Recessary for the purpose of the fishing voyage, and that she 
had not been heard of since Maclaren left her, as prizemaster 
_of the Santa Anna, at Port St. Bias, on the other side of 
ape Horn, upon the northwestern coast of California, in 
Fune, 1806. The defendants relied ona *deviation ; to prove 
which they read the following extracts of Maclaren’s journal : 


~ and exchange convoy, without being deemed any deviation,” 


7 1810. 


Helvbert 


Halliday. 
* 429 


* 430 


tots On our arrival off the port of St. Blas, in the Port au 
«Prince, we observed in the bay a man of war brig of 18 guns, _ 


~ asmall coasting brig and a ship, which, we were informed, was — 


© taking | in a cargo, and would sail ina few days. The anchor- 
‘ing ground was so well defended by the batteries, that we did 


_- notthink it prudent to go in with the ship, as we had butavery © 


- few shot left, and, therefore, hauled off to the Maria Islands, 


about 55° miles northwest from the bay, where we arrived — 


- Mext morning, when it was determined that we should make 
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| took a boat and crew, with three day’s provisions, and arrived » 


use of the boats to watch the ship’s sailing : accordingly 1 
at a rock about ten miles from the harbour, from whence I 
could plainly observe persons to be taking in a cargo on board. 
the ship. This rock I made. a lookout place. of during the 
daytime; as soon as it was dark I rowed in towards. the are 
to prevent any vessels getting in or out unobserved. One 
morning, being favoured with a thick. fog, I landed: ‘about | 
three miles to the westward of the town, and walked through - 
a thicket of wood, until I arrived at one side of the. bays: : 
where I had a perfect view of the vessels. at anchor, and like-. © 
wise of the battery ; which I found to be well guarded during - 
the night-time, as I counted above 20 soldiers on. the platform. 
at sunrise. I likewise numbered upwards of 40 men on board- 
the man of war brig: after making ail the observations | poss. 
sibly could on the situation of the town and fortifications, I. 
returned to the boat and succeeded in getting off from the 
land unobserved: in this manner I watched the harbour | or 
nine days, going on board the Port au Prince occasionally fc or 
provisions and water, and it was determined we should. wait 
here until the ship should *have taken in_all her cargo, and: 
that we should then attempt cutting her out of the bay with 
the boats. I observed that every night the land breeze, egue. 
larly set in between the hours of. 9. and 10, with a heavy squall 
of wind and rain, which [ afterwards understood is semen: 
the case during the months of une and Fuly : this observa 
tion encouraged me to hope that by getting the boats well. 
manned and in readiness at that time of the night to attack 
the vessels in the bay, I should not only be able to carry the. 
ship, but likewise the man of war brig. On the 17th of Fune, 
from the rock where I had secreted myself, I observed the. 
crew bending their sails on board of their ship; this circume- 
stance eaavinced me that the cargo was all on. sib cy ub alte 


Felines which be ea us from getting or ence near. ites : 


port that night. At midnight, the weather clearing up a little, 
we manned three boats with 30 picked men, well. armed; my 
intention then was, to proceed for the rock at which I former-- 
ly looked out, there to secrete the boats during the day, and 


. as soon as dark, next night, to pull in for the bay, so as to. be. 
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iness, on the approach of the land breeze, to cut out the 


vessels. ~ The Port au Prince in the mean time was to remain 


at a distance from the land to prevent discovery. After arri- 


ving at the place of destination, the morning proved so hazy 


that I could not see into the bay till 10 o’clock; *when the 


fog cleared up I discovered that the ship had dropped out of 
the harbour and lay at anchor about three miles from the 
Point Battery; the weather being calm, suggested the neces- 
sity of carrying her immediately ; accordingly I sent one of 
the boats back to the Port au Prince, with directions for the 
master, captain Duck, to make sail for the port at a certain 


time with the other two boats. I rowed in towards the port 


in a different direction from the ship. This stratagem had 
the desired effect, and the people on board were led to sup- 
pose that we were going into the port; they were also lulled 
into security from their situation, having a man of war and 
two gun boats almost within gunshot, and the sea breeze set- 
ting in, which would enable them to get under the protection 
of their batteries in a few minutes by making sail, which they 
omitted to do until I had succeeded in getting between them 
and the port, when their confusion was so great, after making 
sail, that while one man was endeavouring to cut the cable 
with an axe, others were for slipping and paying out cable, 
hich prevented him who held the axe from striking twice in 
the same place. Our other boats not being able'to come up’ 
at the same time, I made a feint to board on the starboard 
bow, where all hands were collected to oppose us, armed only 
with ‘staves and handspikes, with a few pistols, which, how- 
ever, they did not think proper to fire: we passed the fore 
for the main chains with such rapidity that we were on the 
quarter deck before the crew could come aft to defend it; the 
captain retreated into the cabin, and the ship’s company being 
left without a master, requested to have their lives spared and 
they would give up the ship without further opposition. After 
securing the prisoners, being in number thirty-two, on the 
poop, we stood across the bay; when a *boat came from the 
shore with orders from the captain of the man of war to in- 
quire what our business was on board the ship; I sent them 
back with a very insulting answer, daring him to come out and 
try his luck at recovering the prize. My intention was to 
entice them out, and decoy them from the port, in order to 
enable the Port au Prince to cut off their retreat, in which I 
should have succeeded if the Port au Prince had not appeared 
so soon. On examining the papers of the prize I found her 
cargo to consist of pitch, tar and cedar plank, with a small 
quantity of dye-wood, articles of little value; but the bad 
weather was setting in, which would compel us to leave the 
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on shore in the long-boat belonging to the prize, and received. 

a quantity of tallew from the Port au Prince to be conveyed 

to New South Wales for sale, and on the 23d departed from 

her, and proceeded on our passage to New South Wales ™ ~ = — — 

The defendants at first insisted, that the Port au Prince, while 

she remained off Port St. Blas, was not within the limits of 

her fishing-ground ; but it being proved by the plaintiff, and 

distinctly found by the jury, that the place where she lay was 

within the fishing-ground, though not an eligible station for. 

 * 434 fishing, the objection was narrowed to the question, whether 
~—s *the transaction of the capture of the Santa Anna, taking 
place on the other side of Cape Horn, and, therefore, not 

within the liberty to cruise for 31 days given by:the policy, 

were a deviation or not. Chambre, J. reserved the point, 

subject to which the jury found a verdict for the plaintiff. _ 
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Lens, Serjt., in thisterm, showed cause. It was proved that 
96 men were a larger crew than was necessary for the mere 
purposes of whale-fishing ; because as the assured had liberty 
to man prizes, it was necessary that they should be provided 
with a warlike complement. The liberty to chase, capture, 
and man, was not restricted as to place, but extended as well 
to the other as to this side of Cape Horn; it was only the 31 
days’ cruizing, which was restricted in point of place to this 
side of Cape Horn. The capture of the Santa Anna was aus 
thorized by the liberty to chase, capture, and man for the re- 
sult of the evidence was, that the Port au Prince having occa- 
sion in her fishing voyage to go so near to Port St. Blas, as to 
see a Spanish ship likely to come out and become a fair ob- 
ject of chasing, capturing, and manning, she wished to decoy 
the ship out; and the conduct of the Port au Prince in stand- | 
ing off the port, still continuing upon her fishing station, and 
sending in the boats in a different direction, was no abandon- 
ment of the commercial purposes of the voyage. It was in- 


IN THE FIFTIETH YEAR OF GEORGE IIL 


tended that the adventure insured should have a two-fold. pur- 
pose, and the ship was at liberty to apply herself to operations - 


_ of war, in such manner and degree as she might deem expee 


dient, provided she did not thereby abandon the other object; 
but in all cases, while she was prosecuting the one object, she 
must, to a certain degree, *have laid aside the other. If a ship 
under sail had crossed her course on her fishing ground, and. 
she had chased it for nine days, which she clearly was at 
liberty to do, she could not, during those nine days, have 
taken any fish. Or even admitting that the parties had. in 
contemplation a distinction between the employment of the 
as a regular cruiser for 31 days on this side of the Cape, 
and the bare liberty to chase, capture, and man, which was 


extended to her whole voyage, and that the latter purpose was 


to be made totally subservient to her commercial objects, 
which she was not at liberty to quit in quest of the other; yet, 
if any belligerent object should present itself on the whaling 
round, it was quite indifferent how long time might have 
d since her arrival there: she might equally chase and 
apture them. The plaintiffs do not, therefore, seek to eman- 
cipate themselves from the trading part of the voyage, as its 
main and principal object: and the facts stated in this journal 
oo istent therewith, and show no deviation, for the ship 
this prize on her whaling ground ;. she does not even 
use the whole liberty given her to chase, capture, and man; 
for she does not go in pursuit of the prize, but seeing a vessel 
likely within a few days to fall in her way, she merely forbears 
_ to take herself out of the way, and captures the prize when it 
is presented to her, employed as she was on her fishing sta- 
tion, and mans her with men brought out for that express pur- 
pose. In Campb. 263. Farratt y. Ward, S.C. Park, 6th ed. 
398. _it was. admitted that the capturing “vessel had.a right to 
see her prize safe into port: but neither aie, nor any ad- 
judged cases, are precisely applicable. : 3 


- Shepherd and Best, Serjts., contra, oebthind 1st. That the 
liberty to chase, capture and man, was like the liberty to cruise 
for 31 days, restricted to this side of the *Cape of Good Hope 
and | Cape Horn. Secondly, that if it extended to the whole 
voyage, this exploit was not within the scope of the permission. 

e voyage is a fishing and trading voyage, as well on this 
ite of the Capes as on the other. The liberty to chase, cap- 
ture, and 1 man, without more, would not also comprehend, a 
liberty. to cruise; that is expressly added, “also liberty to 
cruise for 31 days on this side of Cape Horn.” The restrice 
tion Of place and time extends to all four of these indulgences: 

the meaning is, for 31 days, together or separate, on this side 

Vol, Ul. Pp 
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of the ater, ni ship, insured may. be a sails abe ship, 


but she is restricted in that purpose to 31 days, otherwise she 
. might continue to be a ship of war for an indefinite time: and 


the. underwriter could not know when his risk would | termi- 


mate, for the insurance on the voyage in its ‘commercial pur- 


pose, is not expressed to be at all restricted in peek ‘of: time, 
it is from London to the Southern whale fishety, and back : 


but all the warlike purpose is restricted to 31 days, and to 
_this side of those two points. If this be the true construction 
of the policy, it is clearly a deviation. 2. But: supposing that 


the liberty to chase, capture and man, extends beyond» the 
Capes, if the liberty would authorize this transaction, it would 


authorize every warlike adventure that can be imagined. Tfa 
merchantman, simply carrying letters of marque, meets a ship 


in the course of her voyage, she may take it; if she also has 
liberty to chase, capture, and man, she may do that likewise ; 
but she must not, under that permission, cruise for prizes. 


If the Port au Princé might lie off the harbour nine days’ 
waiting for this prize, she might equally have lain‘off fornine | 


months. When a ship is chasing and capturing, she has, ex- 
cept in the very moment of manning her prize, the benefit of 
ull her crew: she has indeed the express liberty of detaching a 


part for that specific purpose. But in this case argue 
sends off his mate and thirty picked *men3 “anc d to leave the 
Port au Prince so long a time short of her ‘complement | uy 30 
: picked men, must necessarily expose her to increased risk. 
‘Lhey are detached to a great distance, 1 in order to cut out this 


ship ; and if the master was justified in this, he might equally 
have stood justified in attacking the fort, which indeed the of- 
ficer commanding the detachment would have done, if he had 
not by observation found it too strong. [Lawrence, J. There 
is little weight in that argument, unless the jury had found 
that there were not enough men left on board to naviga e the 


ship; and the remaining crew of 66 men were in fact far more 
for that purpose. ] But the master afterwards 
ats for ‘the assistance of the first detachment, 


than enow 
mans his’ 
which he ‘has no right to do. [Heath, J. Suppose a ship to 
be becalmed, or to be in shoal water, may she not use her 
boats?] It appears from the journal, that when Maclaren 


quitted the Port au Prince, the only navigator left on board 
was Duck, the master: but whatever number of mena vessel 


may have on board, she is not competently manned for sucha 
voyage as this, unless the master takes out with him a’ mate, 
competent to direct the navigation of the vessel in case of the 


loss of the master ; and if he takes out such a mate, but ex- ° 
poses him for nine days together to a much greater risk than 
on board the. ship, or detaches — as A ices} it is s the 
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same ne thing a as if ‘te had t héver taken hiin Ga board, ane the 
sp is not in the state in which a merchantman ought to be. 
[ Mansfield, Ch, J. and Lawrence, J. That fact is not found 


| by the jury ; and if you had meant to rely on it, you should 


have. put it to the jury distinctly: we cannot possibly take it 
into our consideration.] The lying-by, in the manner this ship 


did, is not chasing. Lawrence v. Sydebotham, Park, 6th ed. 


397. 6 East, 45. The liberty to chase, capture, and man 
prizes, does not authorizea ship to shorten sail and lie by, in 
order that her prize may keep company with her and be under 
her convoy, *till she reaches a port where the prize may be 
‘condemned. And what Lawrence, J. says there is very ma- 
terial, “ that every ship sailing upon such an adventure should 
carry a sufficient supernumerary crew, to be able to man its 


prizes, and to retain a proper number of men for itself.” And 


though that case is not exactly similar to this, yet it is an au- 
thority to show that these liberties are not to be construed to 
be more extensive than the underwriters express them. The 


liberty to chase, therefore, does not include the liberty to lie : 


by and wait for: it is not the same thing as if the ship coming 


abreast of a port had stood in and taken a prize, which would 


‘much less delay the commercial adventure than to stand off 


‘until the: prize shail come cut. [ Mansfield, Ch. J. and 


Heath, J. The delay is only until the prize should have com- 


pleted ‘her loading, and until that was done she was not worth 
taking.] The principle is the same: a thing is done by which 
the risk to the underwriter is increased ; for that reason it is 


‘that. cruising is not within the liberty to chase. And this con» 


‘duct is even more dangerous than cruising; for a vessel 
cruises with all her hands on board. If the liberty had been 
given to cruise, even that would have its limits. "Is it to be 
contended that under a liberty to cruise, a ship might attack a 
hostile port, or send boats to cut vessels out of an enemy’s 


harbour, such as Brest ? The sending a force into port is ate 


tended with much greater danger than cruising upon the high 


seas. There was a fort, and it was manned with a considera- 


ble. force of troops ; and though the assailants had not the 
rashness to attack it, that increased the danger. _ If such an 
incursion does not come within the description even of crui- 
sing, much less does it come within that of chasing; and if ad- 


judged cases have not yet assigned any determinate meaning ° 


to the respective terms of cruising and chasing, the terms 
must be understood by courts, of law as they are understoom 
by *nautical men, who do not say that a squadron chases ves- 
sels when they are lying by to wait for them. An underwri- 


ter may foresee the probable duration of a chase at sea, which. 


may last one, or five, or six days, but he cannot assign any 
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4810, probable limitation to the duration of a cruise, or such a lying 
———— in wait as this, nor to the hazards of it. Hither, therefore, ~ 

— the liberty to chase, capture, and man, was confined to this 

- Sherwell. side of the Capes, or the liberty to chase did not warrant her 

in standing into port, or sending in her boats. [Mans/field, 

Ch. J. Do you contend that if a vessel had stood still and 

. been taken by the Port au Prince, or had chased her and been 

- taken in the engagement, it would not have been within the 
liberty to chase, capture and man!] > 


‘= os 


The Court afterwards made the rule absolute for entering a 
nonsuit. SS ae 
fs 4 as YD pt 


ees k Matuerw anp Cousins; Asstcnezs or Moore, against 
SHERWELL. | 


Theassignees THIS was an action of trover, brought by the assignees 
of a bankrupt 


cannot reco. Of Moore, a bankrupt, for a check for the sum of 300/., drawn 


ver the a-by the bankrupt on his bankers, Messrs. Lees and Satéer- 
mount of a 


check paid by “#warte, and by him delivered, after his bankrupte y, to the de- 
thebankrupt’s fendant, who was a creditor, and in whose favour it was 
) the beckon ‘drawn, in part payment of his account. The defendant kept 
ey, in trover the check in his hands a month, and then paid it to his own 
said = reg bankers, who received the amount from Messrs. Lees and 
creditor, to Satterthwaite. One count of the declaration was on the 
cents bankrupt’s possession of the draft before the bankruptcy, , 
livered audthe the other was on the assignees’ possession after the bankrupt- 
_ money paid. cy, *Upon the trial of this cause, at Guz/dhall, at the sittings .- 
440. after last Hilary term, before Mansfield, Ch. J..it was object- ~” 
eet ed for.the defendant, that this action could not be maintained, 
but that the plaintiffs ought to have sued for money had and 
“received: the jury, however, found a verdict for the plaintiff 
for 300/. aie 


ex? 


Shepherd, Serjt., in this term, obtained a rule nisi to set 
_aside the verdict, and enter a nonsuit. cm | 


Best, Serjt., now contended, that in this case it was compe- 
tent to the plaintiffs to sue either in trover, or for money had 
and received. he property in the check is in the assignees, 
‘and they are entitled to sue for the recovery of it. It has fre- 

quently been decided, that where one man has obtained the 
possession of the property of another, it is no answer to an ac- 
tion of trover that the defendant has parted with the property 
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«to athird person. . This piece of paper is worth 300/.,-for it 1810, 
has drawn 300/. out of the banker’s hands, or if it be not of ———— 
that value, at least the paper belongs to the plaintifis; which = “Y" 
is sufficient to entitle the plaintiffs to a verdict, with some da-  Rowiston. 
. Mages. oe ae ee 


sess at es sieht es tir ole ta) ie EATEN oP SGT Ee Ay : 


s -. Mansrtrexp, Ch. J... The plaintiffs proceed on the ground 

‘ «that the check is worth nothing, being drawn without autho- 

oe rity: how then can they recover on:it the sum of three hun- 

- dred pounds? If the jury had given one halfpenny damages, 

= for the value of the paper, I should undoubtedly have certi- 

: _ <fied'to prevent costs; and how could: the plaintiffs have set 

: aside that verdict ? bark 

LawrEncE, J. Perhaps for excess of damages. Suppose 

: a bankrupt gives a void authority to another man, how can his 

~ assignees be entitled to it? Is it theirs? —— Aan 

se *CHAMBRE, Je How can you sue for apiece of paperof ¥*441 

“mo-value? = > 4 | 3 : eS 
WEIR. | ‘Rule absolute. 
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: Ros, ON THE DEMISE OF LANGDON AND ANOTHER, Ggazist June 4 

: pitt i] | RowusTon. 1 Pore 


_ THIS. was: an ejectment brought to recover possession of I. an.estate 
-. certain premises at Barnstaple, in the county of Devon. The pasannapesi 
declaration contained two counts, the first of which stated a of ay ae ” 
. demise by Elizabeth Langdon, widow, and William Barrett. bili which 
_ The second count was on the demise of Elizabeth Lungdon continues 
_ only. - Upon the trial of this cause at the Exeter spring assises, jenrs, paez 
| - 1809, before Thompson, B. both of the lessors of the plaintiff other does not 
~ _. established their title as heirs of William Peart. In 1739 a = hose ie 
person named Ley, who was then seised of the premises, de- disability of 
vised them to Elizabeth Ley, and the heirs of her body, and the one does 
_ ° . . eos SS not preserve 
in case she should die without issue of her body, then over to the title of the 
John Peart, his heirs and, assigns for ever. ‘The testator otherafterthe 
died in 1739. Elizabeth Ley, the tenant in tail, died without «@ 
_ issue in 1756... Fohn Peart died before her, in 1740, leaving 
- William Peart bis son and heir, who died in 1763, leaving 
_. two sisters his coheiresses, one of whom, Elizabeth Langdon, 
_- -wasa feme covert at the time of his death, and’so continued 
_~ until 1808, when her husband died; the other sister, J/ary 
: _. Peart, who afterwards married a’person named Barrett, ant 
F .. . was the mother of the other lessor of the plaintiff, was of full 
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1810. age, eaiaainiieied ui dietttead ‘of her’ Broehiehy decease. ‘The 
et plainuff, therefore, was entitled to recover on the second count © 
. y, _ for the moiety belonging to Elizabeth Langdon, but the statute 
Rowlston, *of limitations attached to prevent a recovery on the first 
* 442 —_ count, unless the disability of the one parcener prevented her 
coparcener from being barred likewise. The jury, therefore, 
found a verdict for the plaintiff on the second count, and the. 
learned judge reserved to him liberty to move to enter a ver- 
dict upon the first count for the whole premises upon the joint 
demise of William Barrett and Elizabeth Langdon, if the court 
should be of opinion that the disability of one ‘coheir f Pres. 
tected the other against the operation of the statute. = 


ed 


Aacordingly, Lens, Serjt., in Easter term, 1809, moved to 
enter a verdict upon the first count. He admitted that he 
had found no case expressly in his favour: but on the reason. 
that both parceners make but one heir, he contended that when ~ 
one parcener enters, she must enter as well for her coparcener 
as for herself. Parceners may join in ejectment; so held by 
Hiolit, Ch. J. 1 Ld. Raym. 726. Bonarv. Funer; and it is 
théte said, that the case of Milliner v. Robinson, in Moor, . 
682. pl. 939. to the contrary, is not law. He admitted that. : 

| in the case of tenants in common, the title of one 
: lost, although the title of the other was’ ‘protected, but t = 
cannot join in ejectment. It is true, indeed, that either par- 
_cener or joint tenant may convey, and joint tenant may de-_ 
mise, but the tenancy is thereby severed, and the purchaser 
or lessee in either case becomes a tenant in common. [ Mans- 
field, Ch. J. Parceners need not join in ejectment; one may 
bring suit without the other joining. One parcener may make 
a demise of her share ; or may convey her share by settlement. 
May not a parcener demise without severing. ‘Suppose a par-_ 
cener marries, is not her hushand tenant by the curtesy ?] This . 
being one title, the parcener entering for herself must enter 
for her geparanee also. | 


yet 
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*Williams, Serjt.,in Trinity term, showed cause. At the 
decease of William Peart, Maury was under no disability ; ; and 
the question is, whether ‘the exception given in the second — 
section of 21 ac. I. c. 16. shall extend to the whole estate, 
or only to the moiety of that parcener who lay under the disa- _ 
bility. There are no cases which bear on the point except 
oe ; itis necessary, therefore, to refer to principles of _ 
: The words of the first section are, that no person. shall és 
Re entry into any lands, tenements or hereditaments, but 
within 20 years next after his or their right or title which 
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_ shall firstjdescend or accrue to the same, andin default thereof, — 1810. 
such persons so not entering, and their heirs, shall be utterly =< 
excluded. and disabled from such entry after to be made. ‘The v. 
present is not the case, where, the possession of one copar- Rowlston. 
cener is ‘the possession of the other; it was not clear, even at 
common law, that an action of account did not lie for a par- : 
cener out of possession against his companion, and the statute 
of 4 Ann. c. 16. 8. 27. gave it expressly. _ But this is a very . 
different case; neither parcener was in possession heres The 
two moietists need not have joined in ejectment.. Mary 
Peart might, | in 1763, have brought an ejectment for her 
moiety. The other parcener and her husband might have 
brought ejectment for the other moiety. ‘Their titles clearly 
accrued to them respectively in 1763, upon their brother’s de- 
cease. The feme covert could not then indeed enter without 
her husband’s consent, because she is supporet to be under the 
control ofher husband. But in Ld. Zouch’s Case, Plowd. 353. it 

is held, that if a person dies having levied a fine, and leaves the 
next in title an adult, who dies the next day, leaving an infant 
heir, that infant must enterimmediately, ‘he only case which 
_ seems_ to bear on the point, is somewhat adverse, but-is not 
the decision of the court. Plowd. 367. It is thus put by es 
Béndlose : “Pwo joint tenants *are disseised, one of whom is * AAA 
= . The disseisor levies a fine with proclamations: 

four 3 years ‘pass after the proclamations, and then the, joint te- 

nant of full age dies before the five years passed, the other. 

being | within age: the: infant who survives shall have five, 

years after his full age as well for the moiety which was.in. 

his joint companion who was of full:age, as for the other 

moiety ; for the right of this moiety, which. was in, his compa- 

nion of full age, first accrues to him after the proclamations 

made, by force of the cause or matter, to wit, by. the jointure, 

made before the fine. And so it is within the words and in- 

tent t of that branch, notwithstanding that the moiety was in 

his companion before, for it is in him now in another form.” 
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Whether this be law or not I do not know, but if it be law, . 
yet it isa very different case from the present, for it is by the a 
second saving of the statute of fines ; and there the title mist... ose 


first accrue by survivorship. after the fine, operating upon a =e 
joint tenancy commenced before the fine ; for upon. the de- 
cease of the companion a new title accrues to the survivor af- 
ter the fine by matter before the fine, which is exceedingly _ 
different from the statute of Fac. I. which requires that the 
claimant shall enter within 20 years after ,his title accrues. 
_ Besides, a joint tenant alone cannot bring ejectment. [ Mans-.. 
field, Ch. mS No doubt so one as the seaictiesie of one pices 
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cener continued, the statute would not run against her. But . 
after 20 years had run from the death of the ancestor, Mary — 
could no longer have entered; and it would be singular if 
Mary, who had long lost her right of entry during the co- 
verture of her sister, should have a right of entry réstored to 
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her by the cesser of the coverture.] ae 


Lens, Serjt.. in support of his rule, contended, first, that 
coparceners as well as joint tenants, must. join in *¢jectment, 
[which the court denied.] If joint tenant alone were to de- 
mise, that lease would be a severance, and it is clear that te- — 
nant in common may and must sever ; that, therefore, proves - 
nothing with respect to coparceners, but leaves this point un-_ 
touched, for in such a case each parcener would recover in | 
ejectment his own moiety as tenant in common; but in the 
present case nothing has been done to sever the jointuree A 
lease, though it would sever a joint tenancy, would not sever a — 
coparcenary ; and the question is, whether both parceners hav-— 
ing one entire estate, and the right of one being preserved, the - 
right of the other shall not be preserved also. In the old realac- 
tions, it isa good plea in abatement to the ability of the defend- 
ant that another ought to be joined as coparcener. Co. Litt. 164. 
a. Litt. s, 241. On account of the eke of one parcener the 
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several persons, so have they one entire freehold in the land, 
so long as it remains undivided, in respect of any strangers — 
precipe. And this coparcenary is not severed or divided by 
law by the death of any of them ; for if one die, her part shall 
descend to her issue, and one precipe shall lie against them. 
164. a. If, therefore, all make but one heir, and the title is 
protected, it is the title of the two. A person whose title is | 
not entire in herself, may avail herself of the title being partly 
in another; and when the other enters, the first shall recover 
her share also. The protection of the interest of the one nee 
cessarily protects the interest of the other. The case cited 
from Towden is not in point ; but it is applicable in principle ; 
for it shows that where the title is protected, the whole title is 
protected; and, therefore, the coverture here has protected 
the title in *parcenary, that is, for the feme covert herself, and 
for her coparcener as well as for herself. 2 Sa/k. 185. Ford 
v. Gray. [t is said that the possession of one joint tenant is 
the possession of the other to protect against the statute of 
limitations. [Wansfield, Ch. J. If your argument is right, 


“why should not the Barretis have entered after 20 years, 


and while the disability of the other parcener continued ?] 


IN THE FIFTIETH YI 


_ They might have so done; but in that case they would enter 1810, <e 
before the latest period allowed them for entering. [Zans- Roe see 
field, Ch. J. That would be directly contrary to the statute.] es 
A parcener may sever and enter on her moiety, or may enter - Rowlston. 
jointly with her coparcener; and although, after 20 years, she 
would be barred from severing and. entering upon her own se= 
parate title ; yet she would be entitled to enter in respect of © 
the joint title of all the coparceners when the disability ceased. 

Cur. adv. vult. 


in the present term n Mansfeld Ch. jy cigivesed the opinion 
of sat court: 

In this. case were two demises, and a verdict passed for the 
plaintiff on the second demise by Elizabeth Langdon, the fact 
being, that the estate descended to Elizabeth Langdon, a feme 
covert, and Mar Wary Pa in_parcenary, and that 20 years 


elapsed. without Mary Peart’s entering. And the only ques-_ 
eS tion aS, whether the lessor | of the plaintiff was not entitled 
: to judg: nent on the first count, on the idea that_as Elizabeth 
q Langdon. was under a disability at the time of the descent cast, 
4 that circumstance was to operate in favour of the other copar-— 
‘ coast _ Upon the hearing of the argument, we were, and are 


now vy of opinion, that the entry of Elizabeth Langdon cannot ~ 
right of entry to Barrett, whose right was before bar- 447 
ree by ‘the statute of limitations; but that the judgment must — 7 
- be for: ‘the lessor of the plaintiff for the moiety only. = 
Rule discharged. 


> ig rete _ END OF EASTER TERM. 
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PRINCIPAL MATTERS .- 


- CONTAINED IN THIS VOLUME. | 
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: A 
_ ABSTRACT OF TITLE. 


See PURCHASER. 


ACTION UPON THE CASE. 


1. Ameietion -on the case lies for one 
entitled to toll of corn sold in bulk in 
a market, against one who sells corn 
by sample there, because he cannot 
distrain for his toll, the corn not be- 
ing brought into the market. The 
Bailiffs, &c. of Tewkesbury v. Brick- 
nell, 120 
2. If the proximate cause of damage be 
the plaintiff’ s unskilfalness, although 
the primary cause be the misfeasance 
of the defendant, he cannot recover. 
Flower v. A dun, 314 
3. At least if the mischief be in part oc- 
casioned by the misfeasance of a third 
person not sued, ib. 
A, A. placed lime-rubbish in a highway : 
the dust blown from it frightened the 
horse of B., and nearly carried him 
into contact ‘with a passing wagon, in 
avoiding which, he unskilfully drove 


ADMIRALTY. 


See Prize. SENTENCE OF CONDEMNA= 


TION. EVIDENCE, II. 4. 


ADVOWSON. 


A grant of an advowson, excep? tic next 
presentation, made during a vacancy 
is good. Hill v. The Bishop o; Exe- 
ter and others, 69 


AFFIDAVIT TO HOLD TO_ 
BAIL. 


1. 1fa plaintiff proceeds by a second 
original capias, instead of a testatum 
capias, a second affidavit to hold to 
bail is not necessary. Boyd and an- 
other v. Durand, | 161 

2. Whether, in such case, it is necessary 
to file an office copy of the affidavit 
with the filazer of the second county, 
Quere ? 26. 

3. At least the omission does not so far 
vitiate subsequent proceedings, that 
the court, on motion, will discharge 


over other rubbish placed in the road a defendant from — 2 es 
by C., and was overthrown and hurt: | 
held that, upon a count stating these AGENT. 

facts, B. could not recover against 

A., 314 See AucTIONEER, 1. AGREEMENT, 5. 


* 


was the receiving the deposit. 


See Distress, 1.’ Vartance, 1. As- 


SUMPSIT, 1. PurcHa- 


Miniria, 1. 


< l.Ifa party entitled under a contract 


to receive a profit from another, by 


his own act so confounds the measure 


of that which he was to receive, that 
it can be no longer ascertained, he 
vacates his whole claim. Pringle v. 


* * Taylor, 150 


2.iA, agreed to find sufficient coals for 
B.’s engine, to draw water from A.’s 
mine, and. B.’s little coal, as they 
then stood. B. sunk to a lower seam, 
in draining which, he drained the 
other two seams, but consumed for 
his engine’ more coals than before. 


Held that A. was no longer bound 


to furnish any coal, because B. had 
a the measure of sufficiency, 


. 3, A contract to do certain work within: 


ix months, and to insure from fire 


- the employer’s materials, does not ~ 


bind the employer to furnish the ma- 
terials within the six months. Man- 
man vy. Gillett, 325 


A. And though by extending the time, 


‘the risk is prolonged, the defendant 
_ continues liable for loss by fire,, 
- unless he previously abandons the 

“contract on account of the delay, 1b. 


5. The highest bidder for certain lands 
sold by auction, and the mayor of a 
corporation, on behalf of himself and 

the rest of the burgesses and com- 


_ Monalty of the borough, the vendors 


of the lands, signed a contract, in 


which they mutually promised to 
fulfil the conditions of sale on their 
respective parts. The conditions 
stated the tiile of the corporation to 


mf 


the premises, and stipulated that they 
_ should convey and might resell on 


default. The only act therein men- 
tioned to be done by the plaintiff 
Held 


that the plaintiff could not, in his i in- 


"dividual capacity, maintain an action 
~ against the purchaser for breach of © 
tie contract. Bemere ve ‘Morris, 374 


ALIEN. So 


See ForEIGNER. = 


SO, 


ALLY.” 
‘See Prize. 


1. If an ally: sotstalla: coigrten la ef- 
fecting a capture conjointly with a 
British naval force, he must sue in 
the court of prize for his share of 
the proceeds. Duckworth, Bart., -v. 
Tucker, 7 

2.He cannot sue in the common, law 
courts, <= 2D. 

3. But in the admiralty coiert 7 will 
recover a share. Case of ship Star- 
ling, p. 16. And see case of Dutch 
and English fleets, ; p27 

4. Semble, that he would be enti 


guns, and-weig! tof metal whi 
he brought into the caaiaieel 
AMENDMENT. © 


See Fing, 1. Recovery, 2. 4. 


ANNUITY. 


1, Itis not necessary that the a 
of an annuity should set forth all the 
trusts of the annuity deed; it is suf- 
ficient if it appears by the ‘memorial 
for whom any of the parties is 
trustee, 225 

2. And the court will not presume that - 
a party is trustee for other persons 
than appears by the instruments laid 
before the court, Ey ag hy es 

3. 1t is not incumbent on ‘the laintiff 
to disaffirm the existence of other 
trusts, a 10. 

A. It is sufficient if memorial sets out 
the trusts, so that the court may 
judge for whom the party is trustee, 


44%. 


=, Apeeaaliy a panty Lloyd v. Arch- 


ithout —— winties who is - 


* - -eestui que trust, - 


» 5 The memorial. of an annuity pe aor 
a bond, warrant of attorney, and in- 
denture of grant, of an annuity 
charged on land, and that the grantor 
demised the land to a trustee, in trust, 
for better securing the payment of the 
annuity, with such powers and in such 
manner as were particularly express- 
ed in the deed: the court held that 
this was sufficient; for that it suffi- 


~ eiently expressed. a trust for the 


grantee, and disaffirmed any trust 


© for the’ grantor or other persons. 


Defaria v. Sturt, ab. 


6. An annuity bond was assigned to se- 


cure another annuity of less amount : 
~ the court held that the second annu- 
~ Jtant was not bound to enrol a memo- 
- -zial of the first bond. Henderson 


and another v. ih Countess of Glen- . 


cairn, ~ 5 SEBS 
7. If a memorial of an ‘annuity recites a 
eS sbiading the obligor and his 
heirs, ‘asa bond merely binding him- 
5 inet 4 ts not cured by reciting the 
condition to be for payment by the 

heirs of the obligor. Purling Ve 

ee: | ~ 237 


a "ARBITRATION. 


If arbitrators have power to examine 
_ the parties.in the cause, they may 
waive the objection taken to the 

~ competency of a witness, that he has 
. “such an interest that he ought to have 


aan, 324 


re eat ees 
See Ritbitiy ‘To HOLD. TO BAIL. 
~ Practice, I. 4, 2 3, A. II. 2: 3, 4,5 


RN 


- ASSIGNEE. OF A TERM. 
ee ‘See ‘Preaper, iit, :. A, 


See Use ann Ocourarton, 1,2. 
AGREEMENT, 95. | 


After usurious securities given for a 
joan have been destroyed by mutual — 
consent, a promise by the borrower 
to repay the principal and legal in- 
terest is founded on a sufficient con- - 

sideration, and is binding. Barnes 
and others vy, Hedley and another, 
184 


ATTESTING WITNESS. 


See EvipENce, il. 


ATTORNEY. 


An rahi who. has rena to wri 
tise after the passing of 5 Geo. IIL 
c. 80. and before the operation of 37 
Geo. III. c. 90. s. 31. commenced, - 
may be readmitted without paying 
any penalty or arrears 5.08 mat Ex 
parte pectioe a Rew or a 3 . 398 2 


ATTORNEY’S BILL. 


1. An attorney’s bill for sbintaiter! a 
bankrupt’s certificate, must be signed 
and delivered a month before he can 
sue thereon. Collins and & Waller ¥. 
- Nicholson, ; wa BOE 

2. Obtaining the lord choheeller'd sig- 
nature to the bankrupt’ s certificate, 

} is | business done in a epurt, tb. 


AUCTION EER. » 


1. An auctioneer is an agent laviatly : 
authorized by the buyer to sign a — 
contract for him. _ Emmerson Vv. 
Heelis, 

2. Whether it be for a ace! of | an 

- interest infand, eS 


3, Or of goods, egies Ss: 
A, His ea oa is given sé és Ls 
bidding aloud, ab. 


= ae 


a 


Been 
ay 


. AUTHORITY. 
“See sus, de Avertonsnn, 152, 3 A. 


So Bde 
5 (. Of the arrest and the bail. 


1. Proceedings against the bail or 
~ the sheriff: . 


| «AT. Shivonder of the principal. 


tv. Discharge by other means. 
v. Writ f Error. 35 
| a 
A false: addition in the description of 


pail is a fatal opantinm. Wood v. 
Chadwick, yg kB 


3 ; es $53 ¢ Il. 


1. In the common pleas, no capias ad 
satisfaciendum lies on a judgment on 
ascire factas against: bail, 113 

2. Otherwise in'B. KR. a. 

3.. Otherwise in debt on recognisance. 
Reng hton v. = and Boreham, 
Bail, : ib. 


S. P. Bayly Ve Titmass, 114. note. 
av. See’ Pracrice, i, 3. | 


1. if a plaintift sue out writs into two 
counties, and arrest the defendant in 
both, who gives bail in both, the de- 


fendant does not thereby obtain the 


right of electing in which nh 


the bail shall stand, 
2. But the bail first given continue Hie 
ble. Bullock v. Morris, ab. 


3. Ifa plaintiff, after judgment obtain- 
ed, proves his debt under a commis- 
sion of bankrupt sued out against the 
defendant, and also proceeds against 
the bail, the bail are thereby enti- 
tled to their discharge under 49 Geo. 
Jif. «ec. 121. s. 14.° Begin, oi 


Comyn, 


DEX TO THE PRINCIPAL MATTERS. 


A. And the court will discharge thei 
on motion. te ve pd ot ' ; 
nom eee nae aes Ee 


Sais 


‘See Biv ‘OF Exit sey, in" nc 


bse ¢ 


_BANKRUPT. : he 
I. Of the bankruptey.. and. commis- 
sion. — sags 


II. Of the banderapt’ Ss rights and ae 


ties. 


<e 


‘IE. Of the bankrupt’s 3 estate. i 


I. 


1. A trader who has uo settled home, 
or counting-house, but takes up a. 
temporary: abode at a public house 
in the place to which his business 
carries him, commits an act of bank- 
ruptcy by departing from such pub- 
lic house with intent to delay his 
creditors. Holroyd. and hers, as- 
signees of Lee, v- Gnynne, 176 

2. The purchase of one lot of timber, 
with intent to sell again, will make a 
man a trader, 5 ae 

3. If a trader keeps house, and causes 
himself to be denied to a tax-gatherer 
who calls for the taxes, it is an act © 
of bankruptcy. Jeffs v. Smith, eet 


IT. See Ban, iV. 3. Artonney’s 
‘Bru, 1. i Usher 


A cognovit is not discharged ae Ca 
ruptcy and certificate. om v. 
Ross, | 68 


HIT. 


1. If standing timber be sold to.a trader, 
with a proviso that, in case of bank- — 
ruptcy, the vendor may retake it, 
such a condition is void under 21 
Jac. I. c. 19. s..11. if the bankrupt 
has the disposition of the.goods. 
Holroyd and others, assignees of 
Lee, v. Grvynne, 176 


_2.The assignees of a bankrupt cannot 
recover the amount of a check paid 
by the bankrupt’s bankers alter the 
bankruptcy, in trover for the check 

against the creditor, to whom the 


check was delivered and the money 
paid. Mathew and Cousins, assignees 
of Moore, v. Sherwell, 439 


-3.1f a creditor hath both proved his 


debt under a commission of bankrupt, 
and commenced an action against the 


‘bankrupt, before the passing of the 
stat. 49 Geo. III. c. 121. s. 14. that 
act does not compel him to relinquish 
“his action, Atherstone v. Huddleston, 


18] 


. ~ BARON AND FEME. 


yo" See VARIANCE, 2. 


Pert ESS 97. 8s 
SP Trg ae 1? 


~ 


 BILL-OF EXCHANGE. © 


1.In an action on_a bill given for the 
price of goods sold under a warranty, 


- the breach of the warranty is an 


answer to the plaintiff’s demand, if 
the defendant has tendered back the 
goods, although the plaintiff did not 


fe’ accept them. Lewis v. Cosgrave, 2 
2, If a declaration alleges a bill to be 


accepted, payable at the house of 
certain persons at a. particular place, 


it must also aver that the bill was 


presented for payment at that place, 
and not to those persons generally. 
Ambrose v.. Hopwood, 61 
_ But see Huffam v. Ellis, Dom. 
Proc. Mich. term, 1811, post, vol. 3. 


. If the drawee of a bill goes abroad, 


leaving an agent here in England, 
with power to accept bills, who ac- 
cepts this for him, the bill, when 


due, must be presented to the agent 


for payment, if the drawee continues 
absent. Philips v. Astling, 206 


4. Upon non-payment of a bill, notice 


thereof, given by an endorsor living 


in Holb orn, to an enc Fee ey nt 


ble notice. Jamzsen v. Swinton, 224 


5. No deht accrues on a note payable 


after sight, until it is presented for 
payment. Holmes v. Kerrison. 323 


. Therefore the statute of limitations 
is no bar to such a note, unless it- 


has been presented for payment six 
years before the action commenced, 


9 By the practice of the London bank- » 


ers, if one banker, who holds a check 
drawn on another banker, presents it 
after four o’clock, it is not then paid, 
but a mark is put on it, to show that _ 


the drawer has assets, and that it~ 


will be paid; and checks so marked 
have a priority, and are exchanged 
or paid next day at noon, at the 
clearing-house: held, that a check 


presented after four, and so marked, ~ 


and carried to the clearing-house 
next day, but not paid, no clerk 


from the drawee’s house attending, — 
need not be presented for payment — 


at the banking-house’ of the drawee.. 
Robson and Waugh v. Bennett and 
another, | 388 


8. Such a marking under this practice 


amounts to an acceptance, payable 
next day at the clearing-house, 7b. 


9. It is not necessary to present for — 


payment a check payable on de= 


mand, till the day following the day 


on which it is given, oe bs. 


10. A person receiving a check on @ 


banker is equally authorized, inlodg- 


ing it with his own banker, to obtain ~ 


payment, as he would be in paying 


it away in the course of trade, 7. 
11. Although, in consequence thereof, 


the notice of its dishonour is post: 
poned a day, one day being allowed, 
for notice frem the payee ‘to the’ 


drawer, after the day on which no- 
tice is given by the bankers to the . 


payee, - ah 


° 


: Bane aaoacoacaate to ‘pill of. — 
 ficulars will not preclude the plain- 
-tiff’s demand, where the date cannot 
mislead. Millwood v. Walter, 224 
2.1f the plaintiff recovers a greater 
sum than he claims by his pariicular, 

_ and u : discussion the court sanc- 
- tions the principle on which he re- 
“covers, and judgment is entered up 
accordingly, no objection having 
_~sbeen made on the excess above the 

. particular, either at the trial or on 
~ the argument, the court will not re- 
~ duce the judgment to the sum claimed 
by the — — v. Puller 
and seepage | ort <5 #285 


14s ba ae yee: RS t 


os head eg - seep, 


See Suceestion, 1. VARIANCE, A, 5, 6. 
a Damaces, Measure oF. PRac- 
"TICE, ‘Vil. ‘3. 


&< 


| BUILDING. At ee 


? Si doy: sie a ee ; 
. See Parry Warn, 1 q; 


Seige iF YW 


sf =, re i 
a 
oe 


BURGLARY. 


The: servant of three partners in trade 
_ had weekly wages, and three rooms 
_ assigned to him for lodging, over the 
~ ‘bank and brewery office of the part- 
et “ners, with which it communicated by 
i trap door and a ladder ; burglary 

being committed ir in the hanking-room, 
ony as held that it was well laid to 


at in Dil dwelling-house of the three 
ee The. sped v. Stock and 


339 


7 SSE - 3 . 
Rec alg iE Beer oe SE x , : 
to ‘ See vey - * : 
yy ~ - , 
ca Ge , 
1 : ; 
iss Syste SE ty - wes 


tig: loetpe ~ CASES, aa 
e: ee mn oe ed 1, doubted, explained, distin- 
eS "guished, or observed on. 


i ae Market Case, — 


133 


O-Bast, 5. 56: 
Sie Vv. Metivier, 3 pve 1921. 43.45 
Towers. Osborne, Stra. 506. ag 42 


@ aed 
CERTAINTY.” gt 
See Fine, ia A, Bess 


CERT! IFICATE. 


See Arrorney, Fee Es aa = 


- CHARTER-PARTY. _ ge 


See Surp, 1. Freicur, 1, 2 . 


Beck ee 


| COGN OVIT. 
’ See BANKRUPT, Ti. 4 ii 
: were. 


Lif a defendant in cena: gives a 
cognovit, it is necessary that an at- 
torney for the defendant should. rat 
PREP eB | 
"Baal v. Cl aie 


vex. ' 8! 
~ . mee 1b: 


COMMON. : 


Twenty years’ adverse possession: x a 
waste enclosed, isa bar to the entry 
of a commoner. Hanke v. Bacon, 


waite: = 156 
S. P. Creach v. Wilmot, ia 


AG 
COMPOSITION OF PENAL 
ACTIONS. | 


ce < aire 3 


See Pais Acriows. = er ae 


CONSIDERATION: ’ in 


See FRAUDULENT Convevances, . 
Assumrsit, 1. 


CON VEYAN CES. 


See Grant. F Fraupvnant Cox er- 
ANCES. hap 


we ~ 


7 pay into court the debt and the costs — 


eee COPARCEN ERS. 


Bee Borers, ~~ Lintnarion « OF 
s __Aerions, ee 


ee. HOW PROVED. 


See EvipEence, Il. 6. 


ae -COPYHOLD. 
i. A ebay hokey licensing his lessee to 


‘commit waste, on condition of his ~ 


performing a subsequent act to di- 
minish the damage thereby occasion- 
ed, cannot eject lim for a forfeiture 
incurred by his committing the waste, 
without performing the subsequent 
act. Doe, on the demise of — 
Bart., v. Morris, 
2. An agreement by a copyholder set 
his lessee shall peaceably possess and 
| BereEy. for 21 years, is not a demise 
- for mor than a geet nor creates a 
forfeiture, = no ee ab. 


CORPORATION, 


See AGREEMENT, 5. 


COSTS, 


See Courts, 1. 


2 ‘When payable by and to persons 
in general, 

11. When payable by and to particu- 
lar persons, 


Ill. Of staying proceedings till costs 
paid or security gwen. 


I. See ExecuTon. 


1. If, after action commenced, aad be- 
fore declaration, the defendant offers 
- to pay the debt and costs, and the 
plaintiff refuses to receive it, the 
- eourt will permit the defendant to 
Vol Th 


\ 


up to the time of his offer only. 
Zeevin v. Cowell, see OS SR 
2. And the plaintiff will Be compelled 
to pay the costs of the: nbs 


and all costs in the action equent 
~ to the offer, bs 
$. P. Roberts v. iielibcity. &:-QB3 


3. 1f money is paid into court upon one 
-count of the declaration, and the - 
plaintiff takes it out, he is not enti- 
tled to the costs of the other counts 
of the declaration. Skarratt v: V aug 
han, SS 
4. Generally, if money be paid inte 
court, aud the plaintiff does not take 
it out, but proceeds to trial, and re- 
covers nothing, he is not entitled to 
costs up to the time of paying the 
money into court, _ Twemlow vy, 

-~ Brock, - , 361 
5. But in policy causes, where there isa 
consolidation rule, and money paid 
into court, although the cause tried 
follows the general practice, and the ~ 
defendant, if he succeeds, is entitled 
to the whole costs of that action, yet 
the plaintiff is entitled to the entire 
costs of the short causes up to the 
time of paying the money into court, 
ib. 


il. See Courts, 3. Penat Action, 


Where a plaintiff, executor, adds one 
count as executor, stating a cause of 
action for which he might declare in- 
his own right, if he is nonsuited, he 
shall be liable to costs. Gr -imstead, 
executor of Grimaenil, ¥. Shirley, 

dq 16 


ag 28 

1. The court will not compel webitity 
for costs on the ground that the plain- 
tiff is a bankrupt, | ea 
2. Orin Newgate. Anonymous, ib. 
3. Security for costs is not required of 
a foreigner, a captain of a ship, who 
is in the habit of sailing to and from. 
the ports of this sea as oth Nelson v. 
Ogle, 3 253 


Rr 


2 eee 
| a 


a - INDEX TO THE PRINCIPAL MATTERS. 


os oe COURTS. 


t: The ikon. is outitled: to a sug- 
gestion for costs under the London 
court of requests act; though it ap- 
_ pears that if the plaintiff had post- 
poned the commencement of his ac- 

- tion a few months, his cause of ac- 
_ tion would have been good for more 
than 40s. 369 
2. It must appear to the court that the 
_ parties were within the jurisdiction 
when the cause of action arose. 
Tucker vy. Crosby, ab. 
3. A person plying as a porter in the 
_ city of London, and. resorting to a 
— of call there, but not lodging 

_ in the city, is not a person “ seeking 
his livelihood in London,” within 
the London court of requests act, 39 
& AO Geo. III. c. 104. Skinner v. 
Davis, Gee : 196 


i 


‘COVENANT. 


See Puzaper, UI. 1. _ 


* 
DAMAGES. 


Sce Acrion uron THE Case. SutP, 1. 


DAMAGES, MEASURE OF. 


1. On a bond conditioned for replacing 
stock, the obligee is not entitled to 
special damages for a profit he might 
have made if it had been sooner re- 

placed, unless he shows that he ac- 
tually ‘would have made it, | 257 

Es Ona failure to replace stock, the 
“measure of damages is the price at 
_ the day when it ought to have been 


4. The plaintiff gave ite conditioned 


to replace 5 per cent. stock on a 


- given day. After that day govern- 


ment gave the holders of that stock 
an option to be paid off at: par, or to 
commute their stock for 3 per cents. 
The plaintiff expressed to the de- 


- fendant a wish to have the’ stock re- 


placed, that he might be paid at par, - 


but no wish to take 3 per cent. stock. 
Held that he was not entitled to re- 
cover the price of so much 3 ; 
cent. stock as he might have obinihed 


. in exchange for the 5 per cents. 


mene 


_ sideration is falsely ree 


bo 


M‘Arthur v. Lord Seaforth, 257 


DEED. 


. In an action for money had and re 
ceived, if the defendant shows a deed 
of assignment of the money to him- 
self, and a receipt for the considera- 
tion-money endorsed, it is a good dis- 
charge, though there are presuant 
evidences of sus icion hat the. cor 


the ~—y was never paid. Rovatec 
; If hee has been an imposition in 


obtaining the~deed, the only relief 


is in equity, ib. 


DEMAND, WHERE NECES.- 
SARY. 


i fhe 


See Lrmrrarion « OF Actions, 1, 2. 


DEVISE. 


I. By what words lands, he shall 


pass. 2Uss os 


II. What estate. _ 


ii. 


_ replaced, or the price at the day of 1. Devise in trust to pay unto, or else 


the trial, at the — of the plain- 
ie tb. 


3. But not the highest price at any in- = 
termediate day. Semble, | ” 


- niece, because the words “topermit”. 


to permit and suffer the testator’s 
niece to receive the rents. Held that 
the legal estate was executed in the 


adage ei 


— 


INDEX TO THE PRINCIPAL MATTERS. 
e last, and in a deed the first, in | 


- awillthe last words prevail, 109 


2. A devise “ in trust to pay into” gives 


_ the legal estate to the trustee. Doe, 
io the demise of Leicester and others, 


v. Bigg s, 5 <8. 
40 : "DISCHARGE. 
| | See DEED, 1. 
DISPOSING FORGED NOTES. 
aaa See F ORGERY. 
"DISTRESS. 
See VeENuE, 2. 
1. if under an agreement for a lease, at 
a certain rent, the tenant is let into 
_ possession: before lease executed, . the 
Jessor cannot, during the first year, 
distrain for rent, | 148 
2. For there is no demise express or im- 
| plied. _ Hegan v. Johnson, 148 
.. DISTRINGAS. 
ose .. Sce Practice, 1X. 
DOCKS. 
See LivERPOOL. | 
- DORMANT PARTN ER. 
. See Purana, £y 2;'3; 4, 3, 


‘DROIT OF ADMIRALTY. 


See Prizr. 


BE 
BJECTMENT. 


Where a defendant i in ejectment shows 
by affidavit that he is coparcener, 


joint. tenant, or ten mmon, 
and denies actual ouster, the court 
will permit him to confess lease and ~ 
— entry only, without confessing ouster. 
Doe, on the — whe ne v. ee 


ora WHO sta 
_ HAVE. 


See ivacdases 6. Measure OF 
DAMAGES, 2. - 


ENCROACHMENT: | 


See cae 5 


ESTOPPEL. 


1. An assignee of a lenin =| indenture 
is estopped by the deed which estops 
his assignor. Taylor v. Needham, 

278 
2. Therefore, he cannot giead non 4 
misit, : 

3. But if an estate be created ba add: 
poll, ne lessa, ne granta, ne charged, 
ne enfeoffa, ne dona, &c. are good 
pleas for a stranger to the deed, 720. 


EVIDENCE. iain 


I. Of the competency of witnesses. 


II. Of the evidence of — ~~ 
or averments. 


III. Of stamps, 
| 1. 
See ‘Anon rau 1. a 


1. If the ostensible proprietor ee mate- 
rials enter into a contract for work ta 
be done thereon, it is not necessary, 
that in an action brought on the con- 
tract, another, who has secretly 
purchased a share of him, but i is 
no party te the contract, should he 


3. ee ‘the ee meth is a 
 €ompetent witness to prove the con- 
tract, 2b. 
4. The maker of a note, purporting to 
be payable on demand at his own 
abode, or at a London banker’s, and 
not paid at either place, is a compe- 
_ tent witness io prove whether he has 
made it payable at the banker’s 
where it purports to be payable. 
ate Bing v. Treble, _ 828 


i 
See STATUTE or Fravups, 1. 


1. The entry in the custom-house books 

of the transfer of a vessel to a par- 
ticular person, is not even prima 
facie evidence for a stranger, to 
charge that person as owner, unless 
the e be shown to be made by 
the auth ES of the person named 
ee |: os ae 


5 
* ma filing register, how far evidence. 
Frager v. ins and another, 6 
2. On a count for goods sold, the plain- 
tiff may give evidence of as many 
different contracts as he will. Em- 


~~ merson v. Heelis, AG. 


. To prove a copy of a record it is 
sufficient to prove that the paper 
agrees with what the officer of the 
court read as the contents of the re- 
cord: it is not necessary for the per- 
‘sons examining to change papers 
and read them alternately, as in an- 


- other case. Rolf v. Dart, — 52 


A. If it can be discerned on. the face of 
the sentence of a foreign court of 
prize, that the ecurt condemned on 


the ground that the property was 


enemy ’s property, the sentence is 
_conelusive evidence in the courts 
here that the property was not neu- 
_ tral, 85 
nigh it appears on the face of 


i 


ad 


ker v. | # 
- If a license to trade i is lost, ‘the next 


_ the panteiiens that the prize’ court at- 


tained that eed: through the 


medium of rules of evidence and 


rules of presumption established only 


by the particular ordinances. of ap 


own country, and not. 


general principles. Botton v. Glad: 
stone, 85 


. If it is alleged that a close ‘nud A. 


has been separated and enclosed from 

a waste for 20 years, to support the 

allegation, it is necessary to pr 

that every part of the close has been 

80 long enclosed. Hawke v. Bacon, 
156 


. Upon a plea of Libertm tenementusn, 


the defendant has the choice to 
what parcels he will apply his plea, 
and if the plaintiff insists on a tres- 
pass, in other parcels, he must ag t4 
assign, | 


. If an attesting witness Sas 


search made at the admiralty, to be 
serving in the navy, his absence is 
sufficiently accounted for to render 
seconda’ evidence adit mis issible. F ai 

loskins, Rte "223 


best evidence is the register of it in 
the books of the secretary of state. 
Rhind vy. Wilkinson, |  —-.287 


EXECUTION. 


‘ 


A plaintiff who levies costs and. ex- 


penses of an exeeution, in addition 
to the sum recovered by the judg- 
ment, under 43 Geo. ie c. 46. s. 5. 
must, at his peril, take care to keep 
them. within such a. reasonable sum 
as will be afterwards allowed in tax- 
ation by the prothonotary, otherwise 
the court, on motion, will order the 


- excess to be restored, with costs te 


be paid by the plaintit Benwell v. 
Oakley, = : 174 


EXTINGUISHMENT. © 


If the grantee of a royal franchise, as 


toll, grant. an immunity thereont, 


~-and the sensi of toll afterwards | 


~pbesome extinet by unity of posses- 
_ sion in the crown, the immunity does 
not. thereby ceases; and if the crown 
regrants the toll, the grantee must 
take it, still subject to the immunity. 
r ay — &e. of Taegan . 


_ EXTORTION 


(gab oet “See Fine, 6. 
CS ee caplet 5 ais 2. 2 


SHI 1S 2 


¥F 


FINE. 


i. Where the length af time elapsed 
made it impossible to swear that cer- 
~ tain outlying parcels, situate in a 
different parish from the rest of the 
estate, were intended to pass by a 
fine, the court permitted the name 
“of the parish to be inserted in the 
~~ fe, upon seeing that they were 
:. comprehended in the deed to lead 
the uses. Gladwyn vy. Brown, 1 
2. A fine sur concessit may be levied 
where the intention is to pass several 
mesne particular estates, and a rever- 
sion in fee. Drummond and nife, 
‘conusors. Drummond and others, 
conusees, Rie 
«A fame must éepimy express what 
“estate it purports to grant, = 208 
4. The court will not permit a fine sur 
concessit to be levied for the purpose 
of passing such estate as the party 
may have, (it being dubious what 
estate he has,), by the description of 
‘all and whatsoever he hath in the 
— tenements,” ab. 
5. Nor is it permitted to combine two 
operations inthe same fine. Seymour 
v. Barker and Wife, ib. 
. 6. Affidavits of the acknowledgments 
_ of fines and recoveries taken abroad 
must be authenticated by a notary 
public: but if a foreign notary 


tortion to = eo British prepety nto 


-an enemy’s country, the court = 
dispense with the notarial eoslldieake 


Ruding v. Manning, <_Bl3 


7. But it must be upon affidavit of the 


circumstances, = «tb. 
FLAG OFFICER. 
See PRIZE. 


FOREIGNER. 


A foreigner is entitled to equal Justice, 


but not to greater indulgence, in our 


courts than a subject. Duckworth, 
Bart., v. Tucker, {oe ei 
FORFEITURE. 


See CopyvHoLpD, Is 


FORGERY. 


1, The counterfeit making of any part 


of a genuine pote, which may give 
it a greater currency, is forgery: 
The King v. Treble, 328 


2. Therefore, if a note be made paya~ 


ble ata country banker’s, or at his 
banker’s in London, who fails, it is 
forgery to alter the namie of that 
London banker to the name of an- 
other London banker, with whom 
‘the maker makes his other notes 


payable after the failure of the 
first, | 23 8. 


3. In an indictment for felonjously dis- 


ane and putting away counter- 
eit bank notes, it is not necessary 
to aver to whom the note was so dis: 


posed of. The King: v. Holden and 
others, - 334 


A. The intent to dcdiexndl ‘hie bank con- 


stitutes the offence, and it is not done 
away by the circumstance that the 
notes were furnished by the prisoner 
in consequence of an application 
made by an agent employed thereto 


_ by the bank, and that they were de- 
_tivered to him as forged notes for the 
_ purpose of being disposed of by that 
agent. The King v. Holden and 
— ae : | 334 


FRAUD. 


See DEED, 1. Warranty, 1. 


FRAUDS, STATUTE OF. 


1, A sale of growing turnips, no time 
being stipulated for their removal, 
and the degree of their maturity not 
being positively found, is a sale of an 

_ interest in land, within. 29 Car. II. 
c. 3. 5. 4. and must be in writing. 
Emmerson v. Heelis, 38 


 9.An auctioneer isan agent lawfully 


authorized by the buyer to sign a 
contract for him, 10. 
3. Whether it be for the purchase of an 
interest in lands, be 
A. Or of goods, 
LS His authority is given by thie wit 
_in the act of bidding aloud, ib. 


_ FRAUDULENT CONVEY- 
ANCES. 


1. The lease of an adverse claim to a 
_ litigated estate, is a good and valua- 
_ ble consideration in a deed, te avoid 
a former voluntary grout by- virtue 
of stat. 27 Eliz. c. 4. Hill, Clerk, 
8. The Bishop of Excter. and others, 
6 
2. Although the relessee was not party 
_ to the original suit, but came in by 
consent, and entered into an order of 
- reference, (suse 
3. And although he would not have 
_ been bownd by the judgment in the 
original suit, . ib. 
4, And in pleading such a release, it is 
not necessary to show what was the 
value or nature of the claim released, 


6 


INDEX TO THE PRINCIPAL MATTERS. 


5. A. seised in fee of an advowson, ex- 
cept the next presentation, which 


_B. had, under the same title, in con- © 


sideration of natural love and affec- 
tion, conveyed the advowson in fee 
to his son; upon a vacancy hap- 
pening, C., claiming title to the ad- 
vowson, contested the next presenta- 
tion against B. in a quare inpedit. 
A., B. and C. entered into a com- 
promise, upon the terms that C. 
should release. his claims to A. and 
B., according to their respective in- 
ter ests, and that A. should convey to 
C. the then next following presenta- 
tion, which he did. -Held, that the 
grant of that presentation was a con- 
veyance for valuable consideration, 


and was paramount to the grant made’ 
~ to the son of A. Hill, Clerk, v. The 


_ Bishop of Exeter and others, 69 


FREIGHT. 
See SHIP, A. his ee 


1.1f the owner of ¢ a ship, pth char- 
tered her for a voyage, assigns her. 
before the voyage, though he after- 


wards assigns the charter-party to. 


another, if she earns freight, the as- 
signee of the ship is entitled to the 
freight, as incident to the ship. Mor- 
rison Vv. Parsons, — 40-7 


2. But he cannot sue on. the. charter- 


party otherwise than in the: em 1¢ of 
the assignor, A ee 


« 
GOODS SOLD AND DELI- 
VERED. 


See Bri or Excuanees, 1]. Stamps, 3. 
Evipencsr, II.2. Partners, 1. 


GRAN T. 


ib. 1. Ancient charters of obscure or - a 


th ait 
ee de id 


bios” meaning shall be expounded 
contemporaneous usage, 120 

aA grant of immunity to burgesses, 
their heirs and successors, was ex- 

- pounded by the usage, to be a grant 

~to the burgesses, corporators only ; 
and not to the burgage tenants = 
their heirs, 

3. If the grantee of a royal ieembibe, 
as toll, grant an immunity thereout, 
and the franchise of toll afterwards 
- become extinct by unity of possession 
in the crown, the immunity does not 
thereby cease ; and if the crown re- 
grants the toll, the grantee must 
take it still, subject to the immunity. 
| The Bailiffs, &c. wT Tewkesbury v. 
es | ab. 


aE a GUARANTY. 


i. Bpoh a guaranty given of the price 
of goods to be paid by a bill, due 
notice of the non-payment must be 
given both to the drawer and gua- 
_ rantee, unless both drawer and ac- 
Be are bankrupts when the bill 
_ becomes due. Philips v. Asling and 
an re 206 

2 Upon _ a contract to guaranty a bill 
_ for a given sum, the guarantee would 
not be liable to that extent on a bill 
given for a larger sum, - ib. 

3. Whether the words, “say a bill of 

07.” define the exact sum, or give 
a atitude, quere, 26. 


13 | 


HORSE. 


See Warranty, |. 


j 
ILLEGAL CONTRACT. 


= See Insurance, Tf. 1- 


INSU RANCE. 


See Minamsa, Hei ‘Acnwenens, 8 oo &: 
‘VARIANCE, = | 


roa ange 


I. Of the validity of the nsurance,. 
Il. Of the effect of a valid insurance. 
Ill. Of the acts of the insured. 
IV. Return of premium. 


V. Of the construction of particular 
expressions in a policy. 


f. 
See VARIANCE, 3. License, * 


An American; who is owner of a ship 
only as trustee, and would not there- 
by be entitled to the privileges of the 


American flag under the laws of his _ 


own country, has a sufficient interest 
to maintain an ‘action on a policy. 
Rhind v. Wilkinson, - 23% 


III. 


See Evipence, II. A Iwsueance, a 
V. 10. 


1. A. vessel chartered to Oporto, St. 
Ubes, and Gottenburgh, being taken 
at Oporto by the enemy, was libe- 
rated on payment, by the master, of 
a sum of money, and on condition of 
his bringing home in her to England 
English prisoners to be exchanged 

for an equal number of French. 
' Upon the news of the capture, but 
after the time of the ship’s libera- 
tion, the owners abandoned the ship 
to the insurers. Upon her arrival 
at Portsmouth, the captain refused 
to deliver her, unless on repayment 
of the ransom, which the owner re- 
fused. Held, that the owner, being 
entitled to retake his ship, which 
was safe at Portsmouth, the loss of 
the voyage did not enable him to re- 
cover upon a policy on the ship as 
: for a total loss, MOE could he recover. 


INDEX 


or an average loss, the sum which 
ad been paid by the master for the 
nip’s ransom, and which, being an 
“legal payment, the plaintiff was not 
bound to repay to the master. Par- 
sons Vv. Scott, 363 


Vv. 


. At and from.” 
. Under a policy “at and from” an 
island, a ship is protected in moving 
‘from port to port in the same island. 
Cruickshank v. Janson, 301 
3. A policy “at and from” a place, the 
name of which equally designates a 
ype ne town, and a port compre- 
nding an extensive district of coast, 
does not protect a cargo laden any- 
where within the limits of the port, 
but refers to the town itself. Con- 
stable v. Noble, 403 
4. A policy “at and from” Lyme to 
_ « London, does not protect a cargo la- 
_ den at Bridport within the port of 
Lyme, and eight miles nearer to Lon- 
don, ie? ab. 
5.1f a policy describe a voyage “at 
and from” a place which is the head 
_of a port, it will not cover a voyage 
at and from a distinct place which is 
a member of the same port. Payne 
v. Hutchinson, A405 
6. If a policy be effected on goods on 
- a voyage defined from A. to B., the 
risk to commence “at and from the 
- loading thereof on board,” not saying 
- where, it must be intended a loading 
«at the place from which the voyage 
~ commenced. Spitta and others v. 
Woodman, Al6 
. Aud if the proof be, that the goods 
were loaded in an earlier part of the 
. Ship’s course, and before her arrival 
at the place where the voyage in- 
sured commences, the plaintiff can- 
- not recover, — oe ib. 
%. Though the same underwriter had 
insured the same goods for the ante- 
rior voyage, aad knew the second 
policy was effected thereon, ab. 


bo 


ea Ae 


9. Liberty to chase, capture and man, 
10. Liberty given in a policy on a 
fishing voyage, to chase, capture, 
and man prizes, does not authorize 
the ship to lie by nine days off a 
port, waiting for an enemy’s ship to 
come out, when she should hav 
completed her cargo, = —> ab. 
11. Although she lay in wait during 
that time within the limits of her 
fishing ground. Hibbert and others: 
v. Halliday, ie a Se aaa, 


JOINT ACTIONS, — 


See Partners, 1. 


JOINT TENANTS. 


See ESECTMENT, I. 


LANDLORD AND TENANT, 
See Norice to Quit, 1. Use ana 
Occurarron, 1,2. Disrress, 1. 


LEASE. 


See Coryuoxp, 2. Norice ro Quir,t, 
- Use anp Occupation, 1, 2. Dis- 
gress, 1. Pxreaper, III. 1.6. 


LICENSE TO TRADE. 
Sce Evipencr, IT. 9. 


1. Under a license to A. to import 
goods, the property of A., as speci- 
fied in his bill of lading, if the goods . 
be consigned to others, with particu- — 
lar bills of lading, a general bill of 
lading signed to A., without proof 
of some special interest in A. in the 
goods, will not entitle the consign- 


-mént to the benefit of the license. 
- Feise v. Waters, 249 
2. Otherwise, if A. had had a special 
property in the goods, — 0b. 


3. Those ports of St. Domingo which — 


are under the dominion of Christophe 
‘and the negroes engaged in hostility 
with France, are neutral ports; and 
‘no license is necessary to legalize a 
trade with them, ~~ eetiZAA 


4. If a vessel be chartered to any ports — 


_ ofan island, part of which is hostile, 
and part neutral, and the freighter 
covenants to procure a license; if 
the ship trades to a neutral port of 
the island, it is no breach of the co- 
venant, that the freighter has pro- 

cured a license, which would not au- 
thorize the like trade to a hostile 

‘ port, 3 ee 

5. The maser of a ship detained as 
prize, and libelled in the prize court 
at Jamaica, gave bills of lading of 
the cargo to one who became bail 
for the ship.and cargo there; held 
that the master had no authority to 
contract that the cargo should be 

sold in London, and the proceeds re- 

mitted back to Jamaica, the owners 

‘being ready to give a sufficient se- 
curity to indemnify the bail in. Lon- 
don. Johnson v. Greaves, ° 344 

6. If a license is obtained, giving a 
neutral wider scope than the excep- 

_tions and conditions in the orders of 

~ council give, and not referring there- 

to, he may avail himself of the pri- 
vileges conferred by the license, and 
is not confined by the restrictions 
contained in those orders. Spitta and 

others v. Woodman, 416 

7. Therefore, where the 5th article of 
the order of council of 11th Novem- 
ber, 1807, legalizes the exportation 
of colonial produce by neutrals 

#learing out from this kingdom under 


PRINCIPAL MATTERS. 


ceed to Sweden, or any port i = = eae 


1 


Be 


tb. +* 
‘3. 


1. 


Baltic, though the clearance = 
tained named only Gottenburgh, th 


court held, that the license authorized — 


‘the vessel to proceed to Pillaw, a 
port in the Baltic. Spitta and others 
v. Woodman, 


LIMITATION OF ACTIONS. 


See Common, 1. 


- No debt accrues on a note payable 
after sight, until it is presented for 
payment. Holmes v. Kerrison, «323 


is no bar to such a note, unless it 
has been presented for payment six 
years before the action commenced, 

: ss : $4 By 7): ) 


If an estate descend to parceners, 
one of whom is under a disability, 


which continues more than 20 years, 


and the other does not enter within 
20 years, the disability of the one 
does not preserve the title of the 
other after the 20 years elapsed. 
Roe, on the demise of Langdon and 
another, v. Rowlsion, Add 


LIQUIDATED DAMAGES. 


See Surp, 1. 


a 


LIVERPOOL. 


Ann. c.12. and 2 Geo. III. c. 86. a 
vessel which clears out from Liver- 
pool, her home, with a cargo, aud 
returns with a cargo, incurs only 


one duty, although she may have. 


traded to intermediate ports, and sold 
more than one cargo, during her ab- 
sence, : ‘ae 
The rate of duty shall be the rate 


AlG- 


Therefore, the statute of limitations — 


Under the Liverpool dock acts, 8 


\ 


such regulations as his majesty shall 2. 
_. think fit to prescribe, which shall be 
proceeding direct to the port speci- 
fied in their clearance, and_ the li- 
~ eense authorized the vessel to pro- 
Vol. I. 


imposed on ships trading from Liver- _ 

pool to the most distant of the several | 

ports to which she trades during the 
interval. Gladsione v. Gildart, 2. 

Ss . 


eee A 


pei 20.8 TAN oh 
ai ae 


be 5 
ee ve 
wy 


- MARKET. 


-* 1. The ‘wley of corn by se in a 


market, is benefited bythe market, 


as well as the seller of corn which is 


pitched there in bulk and sold. The 
‘Bailiffs, &c. of Tenkesbury v, , 
nell, 120 
2. And if he refuses to pay the same 
toll which is paid by the seller of 


corn in bulk, an action on the case | 


lies against him for the injury done 
to the shah in palling. by sample, 
ib 


e 


* aS Bs ) 


Under the militia acts, 42 Geo. IX. 
©. 90. and 47 Geo. III. c. 71. if a 
person ballotted, is found at the time 


of enrolment to he unqualified for - 


the service, and another is ballotted 
in his place, out of the same list, 
this is a continuance of the same bal- 
lot, and is a legal ballot. Astley v. 
Ray and others, 214... 


MISNOMER. 
See Practice, II. 4, 5.: 


N 


WN. AVY. 


“Whether one acting as a warrant oft. 
__ cer in the navy, but having no war- 


rant, is within the protection of the’ 


stat. 26 Geo. III. c. 63. 5.1. Rown- 


- tree Vv. Jacob, se 141° 


NEUTRAL PROPERTY. 
See poner. Il. 4. 
_ NOTARY PUBLIC, 


Sce REcovERY, ‘3: 


TO THE PRINCIPAL MATTERS. ad 


See Bru oF BXcHANG®, 3, 7% 


NOTICE TO Quit. 


If half a year’s notice requisendianact 
io quit at the same time of the year 
at which he has usually paid rent, 
and he ddes not, on receiving it, ob- 
ject to the time, this is sufficient evi- 
dence that the year of hi ancy 
determines at the time mentioned in 
the notice. Doe, on the demise of 
Leicester and others, v. Biggs, 109 


NUDUM PACTUM. 


See AssuMpsit, 1. 


o 
ORDERS IN COUN Cll.” 


See ay TO. Traps, 3, 4. 6 1. 


“Order in council of 11th November, 

180 7. — v. Woodman, Als 
of 25th November, 
1807, : Ale 


Pr 
PARTICULARS. _ 


| Sce Brut oF PArticuLsRs. — 


PARTNERS. 
See Preaper, Il. 1, 2, 3, 4, 5. 


if several persons horse, with Siibscs, 
their several property, the several - 
stages of a coach, in the general 
profits of which they are partners, 
they are not all jointly liable for 
goods furnished to one partner for 
the use of the horses drawing the 


mete Hs 
the sum is tendered, Roberts v. Lam. — 


coach along his part of the road. — 


Barton v. Hanson and others, 49 


PARTY WALL, 


1. Before an action can be brought on 
the building act, to recover a pro- 
portion of the expenses of building a 
party wall, the accounts prescribed 
by the 41st section must be delivered, 
whether the house be occupied by 
the owner or by a tenant, 
2. And a formal demand of the money 
must be made 21 days before action 
brought. Philp y. Donati, 62 


PAYMENT. 
See Drep, 1, 


PAYMENT OF MONEY INTO 
COURT. 


See Costs, I. 3. Pueapine, III. 1. 


4. Tf, after action commenced, and be- 
fore declaration, the defendant offers 
to pay the debt and costs, and the 
plaintiff refuses to receive it, the 
court will permit the defendant to 
pay into court the debt and the costs 
up to the time of his offer only. 
Zeevin v. Corell, 203 
. And the plaintiff will be compelled 
to pay the costs of the application, 
and all costs in the action subsequent 
to the offer, ib. 
. If, after action commenced, and be- 
fore money can regularly be paid 
- into court, a tender is made of a sum 
for damages, with costs up to that 

- time, and refused, the court will, on 

- motion, permit that sum to be paid 
‘into court, and struck out of the de- 
claration, and will order all subse- 
quent costs to be paid by the plain- 
“—i 2 283 
4. Although the plaintiff goes for other 
-» gauses of action than those on which 


a] 


Go 


62 .. 


* 


bert, 


PENAL ACTIONS. 


plaintiff having agreed to stay pro- 
ceedings gn payment of a sum in 
equal moieties to the crown andhim- 
self; and the entire costs to himself, 
the crown obtained half the costs 
also. Lee v. Cass, 213 


PLEADING, 
I. Of the form of action, and join: 
der of actions. — : 

- Of the parties thereto, 

- When particular matters may 
be pleaded. a aa 

. Of certainty in pleading. 

. Of the manner of pleading in 
_ general. ae 

- Of title. 

. Of surplusage. 

What cured by verdict. 


a 


AGREEMENT, 4, 


‘J. It is no ground of nonsuit in an ac- 
tion on a contract, that a dormant 


partner, who is not privy to the con- — 


tract, and is not party to the suit, 
partakes the benefit of the contract, 
nor ought he, therefore, to be joined 
as plaintiff, Lloyd v. Archbonle, 

324 


2. For such a dormant partner could. 


not maintain the action, tb. 
. If the ostensible proprietor of mate- 


rials enter into'a contract for work . 


to be done thereon, it is not neces- 
sary that, in an action broiight on 
the contract, another, who has se- 


In compounding an action on a penal — 
statute which gives no costs, the 


3 retly audiuiis a share of him, but 
is no party to the contract, should 
e joined as a coplaintiff. — Manman 


Nor’ could such ‘dormant: partner 
sustain an action, - 4b. 
Therefore, the dormant partner is a 
oe Witness to prove the con- 

tract, ib. 


III. 


1. If the plaintiff in covenant assigns as 

z a breach, that the defendant did not 
é repair, a plea that the defendant did 

x not break ‘his covenant, is bad on a 

' special demurrer. Taylor v. Need- 

ham, | 278 

2. Although the declaration concludes 

by averring that so the defendant 


hath broken his covenant, 2b. 
_ 8. But it would be good after verdict, 
2b. 


4. An assignee of a lease by indenture 
~ is estopped by the deed which estops 


his assignor, ab. 
te Mvp he cannot plead nen di- 
misil, ab. 


6. But if an estate be created by deed- 
poll, ne lessa, ne granta, ne chargea, 
ne enfeoffa, ne dona, &c. are good 
pleas for a stranger to the deed, 1b. 

7. In an action of covenant on an in- 
“surance against fire, a tender may be 

leaded and money paid into court 

. under 19 Geo. II. c. 37. s. 7. Solo- 

_ mon v. Benicke, 317 


Iv. 
Sce Bit, or EXcHAnes, 2. 
ee 


I. The. release of an adverse claim to a 
_ litigated estate, is a good and valua- 
ble consideration in a deed, to avoid 
a former orem grant, by virtue 
of stat. 27 Eliz. c. 4 69 

2. Alihough the relessee was not party 
_ to the ean suit, but came in by 


© v. Gillett, es 995 


DEX TO THE PRINCIPAL MATTERS. 


~ consent, and entered into an onder of 
reference, 69 

3. And although i tend not. have 
been bound by the judgment in the 
original suit; = Bs, 402 

4. And in pleading such a release, it is 
not necessary to show what was the 
value or nature of the claim released. 
Hill, Clerk, v. The Bishop of Exeter 
and others, e ab. 


Vil. See VARIANCE, A Tee 


PRACTICE. 
I. Relative to process. 


Il. Arrest, detainer, bail, and ap- 
‘pearance. 


il. Pleadings, and bill of particu- 
lars. 


IV. Trial, inquiry, and evidence. i 
V. Judgment and reference to the 


prothonotary. _— ae 
VI. Extoution,® <0 
VII. Staying and _— aside le pro- 
ceedings. 
VII. Costs. 


IX. Waiver of gee 
X. Writ of Error. 


XI. Of motions. 
I. 

1. The instructions called a ‘gece 
_ given by the attorney to the filazer, 
are not process in the cause; and it 
is not necessary that they should 
contain a clause of ac etiam. Boyd 
and another v. Durand, y 2461 
2. If a plaintiff proceeds by a second 
original capias, instead of testatum: 
. Capias, a second affidavit to eed, to 
bail is not necessary, 0b. 
3. Whether in such case it is necessary 
to file an office copy of the affidavit 


with the filazer of the second county. 
Quere, - igh 13 eh. ° 


ee ee? See, ee 


é 
. . ‘ Fe 
e or : 
Pee ae ee ee ere 


ee op eee See ee en ae ee eee 


INDEX TO ~ E 


4, At least, the omission does not so 2. Trials are not to be on off by ae ee 
sent at nist prius, 221 oe 


far vitiate subsequent proceedings, — 
3. Evidence given at the trial by 


that the court, on motion, will dis- 
charge a defendant from arrest. 
Beye and another vy. Durand, 161 
| Hi. © 
See Bait, IV. 1, 2, 3. 


| ¥, Where the substantive cause of ac- 


HE PRINCIPAL MATTERS. 


title the plaintiff to a dig 


Vv. 
See Coanovit. 


Notice of motion served after nine 


ES 
a 
see 


defendant, of his having paid nor ey 
_ into court under a rule, does not ene 


267 


tion does: not require special bail ~ O'clock at night is no notice. Ches- 
‘without an order, if the plaintiff sell v. Park, 48 
holds the defendant to bail on the © 
‘money counts, and recovers nothing Vi. 
thereon, the court, on motion, will See ExrcuTion, 1. 
discharge the bail from the recogni- | 
sance. Caswell v. Coare, 107 VII. 
yF fo the sheriff make a warrant to See Warrant or ATTORNEY, 1. | 
our, jointly and not severally, and 
one ike ihe arrest, the oat will Costs; Hit. 1. 1.3. = 


not interfere to discharge the defend- 
ant on motion. Boyd and another v. 
Durand, 161 
3. A warrant to four, jointly and not 


1. If, after action commenced, and be- 
fore money can regularly be paid 
into court, a tender is made of a sam 
for damages, with costs up to that 


_ severally, clearly will not authorize 
an arrest by one, 


time, and fehieed. the court will, on 
motion, permit that sum to be paid 


ab. 

A. Tf a defendant be arrested by a 
wrong christian name, the court will 
discharge him on motion. And the 
sheriff is liable to an action. Wilks 
v. Lorck, 399 
5. But where there is only an inaccu- 
racy in the spelling, so that the name 
is still tdem sonans, the court will 
not interfere.  Ahitbol v. Benzditto, 
oe A401 


into court, and struck out of the 
declaration, and will order all sub- 
sequent costs to be paid by the plain- 
tiff, 283 
2. Although the plaintiff goes for other 
causes of action than those on which 
the sum is tendered. Roberis V. 
Lambert, ae 3 
3. If default be made in payment of the 
interest on a bond, the principal 
whereof is not yet due, the court ° 
will not stay proceedings on payment 
of the interest and costs. Tighe v. | 
Crafter, 387 
A. But semble, that they would restrain 
the execution to the interest and 


III. 


See SugaxsTIon, 1. Burry oF Par- 
TICULARS, 1. 


| | IV. costs, Bees 5 
1. The court, in chet a plaintiff VIII. 
“tO exhibit evidence to which the de- See C LP : - 

- fendant is entitled to have access, ee Costs, 1. PENAL ACTION. 
will not compel him to lay himself Ix 


open to a prosecution under the 
stamp acts. Whitaker v. Izod, 114 A defendant who otal ¢ of 3 irregu- 


- in process must, if he has an 
rtunity, apply to have it set 
de before the plaintiff has taken 
; further stepin the cause. Downes 
Witherington, 243 


XI. 


enlarged rule may be made abso- 
lute on the last. day to which it stands 
enlarged. Shaw v. Masters, 174 


PRINTERS. 


See Tranpr, I. 


PRIVILEGE. 


A menial servant of his majesty is not 
liable to arrest, although he publicly 
_ earries on trade, and the debt was 
contracted in the course of his trade. 
_ King v. Foster and another, .167 


PRIZE. 


1. If the fleet of -an ally and a British 
- fleet serve together under a British 
' commander in chief, who detaches 
- the squadron of the ally, the admiral 
ef the auxiliary power is not enti- 
_ tled, asa flag-officer, to share prizes 
made by British ships detached in 
another direction, to which he lent 
no actual codperation in effecting 
_. the capture, 7 
2. Because he is not in the pay of 
Britain; and the prize acts and 
- proclamations give the prizes only to 
those who are in the king’s pay, 76. 
3. And because he is not, withia the 
- meaning of the proclamation, a flag- 
officer assisting inthe capture, 2b. 
4.1f an ally actually codperates in ef- 
fecting a capture, he cannot recover 
any proportion of the prizes in the 
common law courts of this country ; 
~ he must sue in the prize courts, 76. 
5. If the prize court condemns a cap- 
6 


INDEX TO THE PRINCIPAL MATTERS. 


tured vessel as prize to his majesty, 
the sentence, while unappealed from, 
is conclusive on the common law 
courts, and on all the world, that no 
ally or other person is entitled to a, 


_- share in it, ee | 


6. The common law courts cannot en- 
tertain jurisdiction of the question, 
whether prize or no prize, or by — 
whom taken, 2b. 

7. The difference between prize to the 
king jure corone, and droits of admi- 
ralty, _- * "26. 30 

8. A ship taken by a non-commissioned 
vessel, is a droit of admiralty, 26 

9. If taken by a commissioned and a 
non-commissioned vessel jointly, it 
shall be divided between the captors 
and the admiral, 4b. 

10. The form of the sentence of con- 
demnation of prize under various 
circumstances. Duckworth, Bart., 
v. Tucker, 26.31 


PROCESS: = = sy 


See Practice, IX. 


PROPERTY IN CHATTELS. 
See Bankrupt, III. 1, 2. PURCHASER, 


1. Possession of a ship under a transfer 
void for non-compliance with register 
acts, is a sufficient title in trover 
against a stranger, for parts of the 
ship being wrecked. Sutton v. Buck, 

~* 302 

2. Possession under a general bailment, 
‘is a sufficient title for a plaintiff in 
trover, a = 

3. The plaintiff bought and paid for a 
ship stranded on the English coast, 
but the transfer was not regular; he 
tried to save her, but she went to 

~ pieces ; the defendant possessed him- 
self of parts of the wreck, which 
drifted on his farm: held that the 
plaintiffs possession enabled him to 
recoyer for them in trover, 10, 


pF Gee wighs facial ale Olde Sea ote 
at i ae et ey ve ‘ 


_ PROPERTY: SPECIAL. 


"See ¢ License, 1 Purcuasrr. 


a ‘PURCHASER. 
See AGREEMENT, 5. 


1. A plaintiff who is entitled ‘to the 
temporary possession of a chattel, 
md delivers it back to the owner for 
an especial purpose, may, after that 
_ purpose is satisfied, and during his 
temporary right, maintain trover for 
it against the owner, 268 
2. Upon a contract for the sale of an 
estate, the title and abstract to be 
made at the vendor’s expense, the 
_ purchaser is entitled to the custody 
of the abstract, until either the pur- 
chase is finally rescinded by consent, 
or declared impracticable by a court 
of equity, . 2b. 
8. And when=the contract is deter- 
mined, the abstract becomes the pro- 
| perty of the vendor, ab. 
A. If the sale proceeds, the abstract is 
the property of the vendee, ab. 
5. But an opinion written thereon, as it 
- was necessarily written on the sell- 
-er’s paper by his consent, continues 
_ the property of the purchaser. Per 
_ Mansfield, i d.,. ib. 
6. A proviso that in case the vendor of 
an estate cannot deduce a good title, 
_or the purchaser shall not pay the 
7 _money on the appointed day, the 
agreement shall be utterly void, 
gives an option to the vendor to re+ 
scind the sale, in case the vendee 
does not pay the money ; and to the 
_ purchaser to rescind, in case the 
_ vendor does not make a title; but 
not vice versa, ib. 
% Whether a purchaser has a right to 
_ the abstract for the purpose of making 
_ @ title to the purchasers of parcels. 
: | - Quere?- festentes v. W ii ib. 


Ay 
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1. It is no objection toa recovery with = 


2. The court would not permit a re- 


3.In a recovery, if the aicieviig 2 


4. Recovery amended by transposing 


See Disrexss, 1. tie 22 


am R 
Sak Eat ~ 


RANSOMING PRIZES 


See Insurance, Ill. 1._ 


RECORD. 


See Evipence, II. 3. 


RECOVERY. 


a double voucher, that the tenant 
jointly vouches the tenant for life, — 
and remainder-man in tail, who vouch 
over the common vouchee. Doe, on 
the demise of Greasly, v. Nelson and 
another, se I 


covery to be amended by inserting 
a parish not named in the deed to | 
make a tenant to the precipe, al- 
though it appeared that the parish 
was named in the instructions given — 
for preparing that deed, and that — 
the lands were parcel of the estate 
of an ancestor, all whose estate was 
intended to pass. Clutterbuck, de- 

mandant; Debary, tenant; Langton, 
vouchee, 96 


ment of the vouchees is taken abroad 
a notarial certificate made to authen- 
ticate the affidavit of the commis- — 
sioners, must distinctly state that the - 

affidavit was “ sworn.” Laidlaw, de- 
mandant; Cox, tenant; Brown and 
another, Vouehees 205 


the names of the demandant and te- 
nant. Roberts, demandant; Robin- oe 

7 ae 
son, tenant, ee = 


REPLEVIN. ~ — = 


sik re 


&F EPLEVIN BOND. > 


See Variance, 4, 5, 6. «s 


REPLY. 
ULE OF Practice at Nisi Prius. 
RULE OF PRACTICE AT NISI 
PRIUS. 


| Evidence given upon trial by the de- 
fendant of his having paid money 
into court under a ile does not en- 
title the plaintiff toa reply, - 267 


S 
_. SALE OF LANDS. 


1 See AGREEMENT, 5. 
SALVAGE. 


_galvage for taking, against the con- 
- sent of the owner, and preserving, 

~ parts of a ship thrown on his manor, 
when the servants of the owner are 
there, to take care of it for him. 
Sutton v. Buck, 302 


“SENTENCE OF CONDEMNA- 
5 TION. 


> ade . ; 
| See Evipence, TI. 4.. 
_ SET-OFF. 


=~ = See Variance, I. 


SHIP. 


RES 


“SALVAGE, 1. i Neres®, = 3: 


‘The lord. of a manor is not entitled to 


‘Sce Prorenty 1x CHATTeLs, 1, 2, 3. . 


1A chip wo to freight for evar 
age, to take out a small cargo of | 
lead to P. and to bring home a re- 
turn cargo, for which freight was to 
be paid at 11 guineas a ton for the 
whole ship’s admeasurement. If from 
political circumstances she should be 
unable to discharge her cargo, and 
consequently to obtain a return cargo, 
the freighters agreed to pay a gross 
sum, less than the amount of the 
freight per ton; the ship being 
vented from discharging, and the 
freighter supplying no homeward 
cargo, the master took in goods on 
freight, and brought them home to- 
gether with the lead. The court 
held that he was entitled to receive 
the gross sum stipulated, and also to. 
retain the freight which the ship had 
earned. Bell v. Puller and another, 
285 
2.The master of a ship detained as 
prize, and libelled in the prize caus : 
at Jamaica, gave bills.of ladin 
the cargo, to one who became af 
fox the ship and cargo there: held 
that the master had no authority to 
contract that the cargo should be 
sold in London, and the proceeds re- 
mitted back to Jamarca, the owners — 
being ready to give a sufficient se- 
— to indemnify the bail in Lon- 
don. Johnson vy. pe aad 


she 


SHIP'S REGISTER. 
See Eymance, Es 2% 
sIMONY. 
See memivatcns: $e Se |, 


STAMPS. 


1. If an interest in Jand. be of the value 
of 201., an agreement for it requires 
an agreement stamp. bch 5 a 
Heelis, = = see he 838 


~ for each lot; and coe ‘al 
the lots together amount to a greater 
value than 20/., no stamp is required 
if the lots were separately of less 
: Lea than 201. Emmerson v. Hee- 
38 


sever lots, a. 


A6 


"STATUTE, ACTION ON. 


See Party Watt, tree 


re} ~ 4. We 


STATUTE OF LIMITATIONS. 


eee 


See Common, 1, 


ST ATUTES. | 


es see Pas & Mary. 


ae Se us 
1&2. c. 12, (Driving distress out of 
ae . the ee 252 
ioe Hh he _ Ex. 
13.¢. 8.5 4. (Usury 186 


27... a ‘aimee i cnveyances) 69 


et 


pa ae J Ac. I. 


3. c. 15. 8. 2, jfoondns Court of Re- 
quests;) >, 169 

21. c. 16. (Limitation of actions.) 443 
21. c. 19.8. 11. (Bankrupt having dis- 


__ Position of goods,) — 179 
Car. IL } 

| 13. c. 2 8. a _{Process,) 162 
~ 29. os AF rauds, ) 38 

See gt i 

| 3& 9. (Suggestion of Joenehieai) 195° 

gaa: ba a ts Seegt Ags—-se 

> ce Spee pais ANNE. = 
A. ¢@, 16. s. 27. (Account,) AA43 Where judgment is entered on & war 2 
6. c. 13. (Prize,) 18 rant of attorney, thongh a bond alee | 


19°¢. 37.4, 7 (Policy. Payment. of 
money into court,) 317 
23. ¢. 19. (Middlesex Court: of He 
* -“quests,)~ =~ ce 
Gero. IIT. | See 
14. c, 78. s. 41. (Building act,) 62. = 
17. c. 26. 8, 1. (Annuity,) 231. 
26. c. 60. 8. 16.. (Ship’s hes) 
share v: Hopkins, 
26. ¢. 63. 5.1 


37. c. 109, . (Prize 

39 & 40. c. 104. Condon Cont ee 
Requests, ) ce ae 

42. ¢. 90. (Militia, ae ve 

A3. ¢. Af 8, De (Costs of. eeu) 

14 

AA, ¢. 98. Schedule A. een 
Stamp, ) pars 

Ad. c. 99. (Loyalty loan,) z "255 

45. ¢. 8. (Loyalty loan,) 256 

Ate. 71. (Militia) 22 

AQ. c. 121. s. 14. Benkesit. Cre- 
ditor’s ie | 181. 2g 


12, '¢. 2064, 2. (Affidavit to hold 
bail:) 5 
-,@aoc lh 


2, , 23. 8, 23. (Attorne: ’s bill,) L 
5. c. 30. s. 25. (Baakerint. aan 
19. c. 37. (Insurance. Interest,) 241 
317 | 


- (Sailors’ wages, Fin 
33. c. 66, (P rize,) ) 11 


s. 28, 29, 30. (Appeal,) 16 
it: 


STOCK, ACTIONS FOR . NOT 
REPLACING. | 


See DAMAGES, MEASURE, OF, ‘ 2s 8, a 


SUGGESTI ON : 


See Courts, a. aoe = ; 


- gaNpen. 
See Pravin, ul. ly 


as “TEWKESBURY. 

é. Wy oh : 
‘The burguge ehnats % in Tewkesbury are 
not exempt from the payment of the 
_ toil in the market there. The Bat- 
Mp ke. gstaets v. Bricknell, 

120 


+ 
\ 
3 


3  )PRADE. 
cher License. TO TRADE, 3, 4. 


here is no general custom of trade by 
_ which printers are bound to insure 
_ for the booksellers the paper of the 
_ Works which’ they print. Maman 
‘ ve pe e.. 325 


sai 


TROVER. 


TYTHES. 


- hay is in the cocks, into which the 
grass is first collected after cutting 
and tedding, OS 55 
2. Although ‘the parson cannot con- 


while the parishioner is making his 
pine parts, without. either mixing 
le - Whole again, or committing a 


A. And not in ‘the. cae seers 
5. The parishioner must, | in —- ee 
leave his nine parts in the amt . 


1. The | common rae side of tithing | 


= _ veniently make his tithe into hay, 


reasonable time for the parson to 
compare the tithe with them, - ib. 
6. Semble, that if the parishioner reaps 
_ one land, and, in coming back: alo ong 
the same’ land to reap the nex 
throws out the tithe of the first, an 
shocks his nine sheaves, he « Joes n¢ 
give a sufficient time 6 ‘the parson 
to Compare, ee ae 


7. If the parishioner vial up hissheayes 


into shocks before the parson has had 
time to compare the tithe-sheaf with 
the other nine, semble that the par- 


son has a right to take down the = 

shock to examine the nine sheaves. — 

Per Chambre, J. Halliwell vy. Trap- 
mee. tb. 


pes, 


“USAGE. ewes ao 


See Tank, 1. Brus oF EXcHaNGr, 7° 
Bankers. 


4 Z Be Fd oe sity 


io = Stes. 


USE AND OCCUPATION. : 


L.If a purchaser take possession af 
premises under a contract of sale, — 


° which, on account of a defect in the — : 


vendor’s title, fails to be completed, 

the vendor cannot afterwards recover 

rent for the period of the purchaser’s — 

possession, upon an implied santa 

_ fer use and occupation, ds M5 
2. At least he cannot, if the parc he 

liad paid the whole purchase-money 

_ when he entered, and the vendor had - 

_ Kept it during the purchaser’s pos: 

‘session. . ‘Kirtland ve mene 145 


a 


“Lae dogetion of an , agreement to set 
Z -~ off.a specific joint debt against spe- 
cific separate: debts previously ac- 
~ erued; is in substance proved by evi- 


ss er re ‘of an agreement, prior to the 1. If the cause of action can che wierd 


~ = debts accruing, to set off all joiat 
_ debis that should thereafter arise, 
against all separate debts that should 
thereafter arise. Kinnerley and 
te others, Assignees of Brymer, V.- 
» Hossack, 170 
BA joint demise by husband, seised 
in right of his-wife, and his wife, is 
disproved by evidence:of a receipt 
-for-xeut given by the husband only. 
Parry v. Hindle, 180 
3. An averment of interest at the time 
of effecting the policy is immaterial, 
and need not be proved; it is suffi- 
cient if the plaintiff be interested at 
_ the commencement of the risk. Rhind 
vy. Wilkinson, 237 
- If the plaintiff show, on his declara- 
tion in debt on bond against two, 
_ that the bond is executed by three, 
it is good matter of plea in abate- 
ment. South, Assignee of the sheriff 
ae 3 Surrey, v. Tanner and Jones, 254 
—- Hb Or in arrest of judgment,  — 7b. 
| ee But is no ground of nonsuit on the 
plea of non est factum, ib. 
4 if a policy be effected on goods on 


5c a commence at and from the 
.. Joading thereof on board, not saying 
<-s 43 where, it must be intended a loading 

at the place from which the voyage 


= “= menced. oo and others v. 


t A16 


See UsE and Oceveartox, 1 * 


“a voyage defined from A. to B., the 


VENDOR AND VENDE 


partly to arise in a foreign country 
the plaintiff may safely give the re- 
quisite undertaking to retain the ve- 
nue. M‘Clure v. M‘Keand, 197 
2. In an action on the statute re & 
Ph. & Mary, ¢. 12. for driving a 
distress out of the hundred into an-_ 
other county, the venue may be of 
either county. ~~ v. Davis, 252 


WwW ARRANT OF ATTORNEY, 


See Cognovar, ‘1, 2.. oh as sie 


If a prisoner on mesne proces gives a 
warrant of attorney, the rule that his 
attorney must be present is not dis- 
pensed with, though two other sure- mee 
ties not in custody joined in the — 
warrant. Valentine v. Gubawe ant 

_ others, AQ 


WARRAN’ T OF FTI CER. 


gh 


; See N AVY, 1. ee 


WARRAN ry. 3 ve | “§ 


| See BiLts oF aati fs 


The lord of a manor is not 


of the owner, ant: preserving, parts eas 


oS 


of a ship thrown on his manor, when — _ 
cels he will cate his ew and if the servants of the owner are there 
he plaintiff insists on a trespass in to take care of it for him. Sutton v. : 
‘other pareels, he must newly — iS | 302, 
ib. ; 
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